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President Baker 


“The scholar may lose himself in schools, in words and become a 
pedant; but when he comprehends his duties, he, above all men 
is a realist.” 


The career of Newton D. Baker suggests the quotation from Emerson. An 
idealist and a scholar both by temperament and training, in times of national crisis 
he was ever the realist. The fact that he avoided the vices and attained the virtues 
of each is proof of his extraordinary character, depth and versatility. 


Notwithstanding his preeminence at the bar, Newton Baker was more widely 
known and beloved for his constant, brilliant and effective devotion to public serv- 
ice. Coming into prominence near the turn of the century as a successful leader in 
municipal reform, he held the office of city solicitor of Cleveland by election from 
1904 to 1912, and that of mayor from 1912 to 1915, Able, steadfast and courage- 
ous but never self-seeking, in 1913 he declined to leave what he conceived to be 
his duty there for a place in President Wilson’s cabinet. Not until three years 
later did he accept appointment as Secretary of War. In that capacity he served 
with great ability and distinction throughout the World War, and until 1921. 
Since then he has unceasingly and successfully wrought in manifold services to 
humanity. 


His life was well rounded and filled with such accomplishments. These words 
of Mr. Chief Justice Hughes, on the life of Mr. Justice Holmes, are likewise here 
appropriate : 


“The most beautiful and the rarest thing in the world is a com- 
plete human life, unmarred, unified by intelligent purpose and 
uninterrupted accomplishment, blessed by great talent employed 
in the worthiest activities, with a deserved fame never dimmed and 
always growing.” 


Nearly eight years ago Mr. Baker was elected President of the American Judi- 
cature Society, in which capacity he served until his death. His willingness to lend 
the prestige of his name and give of himself was not only in line with his tra- 
ditional devotion to public service, but the strength of his presence has meant 
everything to this Society. It has prospered. We owe him much. Such a debt 
can only be repaid in the currency of like passion for public service. 


Frank EF. Atwood. 
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A Duty Fulfilled in This Number 


The excuse for devoting so much space in this 
issue to the transactions of the ABA section on 
bar organization activities is that the matters dis- 
cussed include a very large part of all the ac- 
complishments of all bar associations together 
with most of their present aspirations. Further, 
that the participants were outstanding bar leaders 
from many states, men who have planned, 
achieved and continue to plan. 

Many conferences appear to exist mainly to 
afford outlets for egoists. This one was different. 
Bar associations which have been doing some 
worthy work have been led by men who are 
committed by conscience to take hold and do 
what they can in their allotted time. A lawyer 
who had been on the other side of the world for 
five years, and returned to attend these sessions, 
would have known some of the emotions ascribed 
to Rip Van Winkle. 

As preparation for the job of reporting on the 
section’s four long sessions the Editor received 
nearly thirty manuscr’pt committee reports, ad- 


One More Need— 


Lawyers do not need to be told that we have 
more courts than any comparable nation. Our 
separate and numerous states are a sufficient rea- 
son. That we also have more kinds of courts in 
a single jurisdiction than we should have is indi- 
cated by scattered attacks upon the innumerable 
petty magistracies which are a legacy of the ox 
team period, and the proposals in Kansas to have 
but three kinds of courts and in Washington to 
have but one court, with two divisions. A great 
reduction in the number and kinds of courts 
would have been achieved long ago but for redun- 
dant constitutions, which not only perpetuate our 
ancestors’ needs and ideas but also serve to 
smother free thought on the subject. 

Notwithstanding this extravagance there has 
been a proposal for one more court and it de- 
serves approval. The suggestion is that the bar 





dresses and reporis of discussions, the whole 
making several hundred pages. It was not merely 
bulk which made the task formidable so much as 
the almost uniform devotion to genuinely im- 
portant subjects. Making a digest of all this 
material will appear, it is feared, to leave only 
the bare bones as the end product of digestion. 

A proper reporting would be to condense the 
material to a bulk about ten times greater than 
appears in this number for circulation among 
several thousand bar association officers. This 
cannot be done because our beloved profession 
is impoverished. A fair estimate shows that the 
lawyers of the country average in professional 
support every year just about the cost of three 
movie tickets. The more then, for the support 
of legitimate hope, is the fact that with this 
puny support their leaders have accomplished 
much, and the greatest accomplishment is the 
development of ambition for more. 

Perhaps one of the activities now most needed 
is that of loosening purse strings. 


A Roll of Honor 


create a court of honor. Much can be said for 
this. Too long we have consecrated men and 
politics by restricting honors to bar officialdom. 
There was a time when this may have been suff- 
cient, when few lawyers attended bar conventions, 
and those who deserved honor eventually found 
it in a high office. Parenthetically, and though 
this may seem to be a judgment based on class 
consciousness, it is suggested that the patient, 
hardworking and little consicered secretaries of 
bar associations have not been adequately hon- 
ored, if at all. 

We take the proposal to mean that the Amer- 
ican Bar Association and all the state bars and 
associations should set up tribunals to weigh the 
merits and the contributions to professional wel- 
fare of members nominated for places on the 
roll of honor. This would, presumab!y, exclude 











It is not too much to say of any period, in all English history, 
that it is impossible to conceive of trial by jury as existing there in 
a form which would withhold from the jury the assistance of the 


court in dealing with the facts. 


Trial by jury, in such a form as 


that, is not trial by jury in any historic sense of the words.— 
James Bradley Thayer. 
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forensic achievements, which bring their own re- 
wards. 

It is not that a place on the honor roll is 
needed to stimulate services for the profession, 
though that would be a by-product, so much as 
the need for moderating the ferocity of bar asso- 
ciation politics. What are we to do about our 
ex-presidents is one of the impending problems. 
It can be in part solved by constituting of them 
a court of honor, the only additional way of re- 
paying them for their services, which, in recent 
years, have become arduous. We have arrived at 
_the stage, in most bar associations when there are 
not enough high honors to go around. There 
never was in, any language such a silly saying as 
that there is always room at the top. The top is 
where there is no room, of course. 

The vastly numerous lawyers who serve on 
committees—we estimate that in the past few 
years there have been over 20,000 such—do so 
from a sense of duty. The very large number 
who become chairmen, and by force of circum- 
stances perform nearly all the work of every com- 
mittee, may be inspired to hope for the presi- 
dency, but the hope must be, for the great ma- 
jority, dispelled by the brevity of life and the 
unyielding quality of arithmetic. Here we have 
the raw material for the court of honor to brood 
over. 

There are, of course, honors, and honors. Any 
lawyer can think of men who became bar presi- 
dents because their qualities made their choosing 
unavoidable. They have not always been the 
best presidents. They should not, in some cases, 
have needed an election and might not have con- 


141 


sented to election if there had been a court of 
honor. But the phase of the situation which most 
commends the idea of the honor roll is that of 
paying a debt to men who have loyally served and 
who honor the profession, and of relieving them 
from the possibility of encumbering the always 
sufficient list of those who see a way to establish 
reputations by winning votes. 

The American Bar Association recognized the 
arguments that occur in this connection when it 
provided its medal for distinguished lawyers. The 
basis for choice is apparently not precisely what 
has been outlined above, but all must applaud the 
presentation of the medal to Samuel Williston, 
Elihu Root, Oliver Wendell Holmes, John Henry 
Wigmore and George Woodward Wickersham. 
This is excellent so far as it goes, but five hon- 
ors since 1929 does not go far enough. The hon- 
ors court should be unrestricted, but probably 
would do well to keep nominations in hand for at 
least one year with the rule that they may be 
conferred posthumously. There is little danger 
of being too liberal. Nor would there be any ex- 
pense attached, as in the case of the Association’s 
gold medal, which is so expensive as to prevent 
even one honor per annum. With the honor there 
could go a parchment for framing, with an ap- 
propriate statement of the recipient’s special elig- 
ibility, similar to those resounding phrases which 
accompany presentment of honorary scholastic 
degrees. 

The term “court of honor” once implied the 
determination of a dispute, but it has been so 
long since it was in vogue that it might well be 
revived for a new purpose. 











TO MEMBERS OF THE AMERICAN BAR ASSOCIATION 


Every member of the American Bar Association is receiving the Judica- 
ture Society Journal by virtue of a plan of cooperation approved unanimously 
by the Board of Governors last September. The arrangement involves pay- 
ment by the American Bar Association of one and one-eighth percent of the 
dues paid it by each member. The proceeds of this membership contribution 
amount to about fifteen percent of the money expended by the Judicature 
Society. 

There will be, as formerly, very little duplication of articles in the two 
journals which you receive. The Judicature Journal represents specializa- 
tion in but one field of the lawyer’s interests—that of judicial administration. 

The American Judicature Society has been enabled to increase its expen- 
ditures through aid given by the Carnegie Corporation. In order to qualify 
each year for five years for this substantial aid, the Society must look to its 
membership for increased income. Membership implies payment of annual 
dues of five dollars. Noblesse oblige! 

















Administrative Plan for Federal Judiciary 


Attorney-General Would Surrender His Department’s Authority in Favor 





of Judicial Self-Government—Draft Bill Described 


Chief Justice Hughes, in his annual address to the American Law Institute, 
May 7, 1936, said: 

“T have spoken of the judicial conference of senior circuit judges. This 
furnishes an opportunity for an exchange of information as to the efficient dis- 
charge of judicial duty. The council holds the promise of a judicial council of 
supervision and recommendation. That organized supervision, in considering 
the needs of the country as a whole and the way in which judicial work is actu- 
ally performed in the various districts, is as important as procedural rules. 
After the law has been fully restated, and the last improvement has been made 
in rules of procedure, we must still look to our judges, and especially to those 
who sit in the trial of cases where the facts are elicited and the rules of law 
are applied, for the true administration of justice. That work cannot fail to be 
aided by systematic and competent observation and report. It needs the correc- 
tion and stimulus afforded by periodic and deliberate expressions of the bar 





both in criticism and approval.” 


The year 1938 has begun with a general sense 
of foreboding. But for judicature it brings some- 
thing more than possibility of a great advance. It 
seems highly probable that the nation is on the 
eve of constructive legislation which will be of 
immeasurable value to its system of courts. 

With the proposal to increase the membership 
of the supreme court no more now than a matter 
of history the all important objective is that of 
creating for the federal courts an efficient ad- 
ministrative system. Those who read Judge Wil- 
liam Denman’s address in the December number 
of this JourNnaL need little introduction to this 
subject, and all others should read it. There is 
no member of the federal judiciary better fitted 
to point to needs in the system than Judge Den- 
man. 

The matter of meeting these needs is at this 
time transcendant, and for these reasons: there are 
not enough judges; there is insufficient administra- 
tive regulation of administrative matters; the sys- 
tem is not permitted to manage its own affairs; 
the controls intended through the authority of 
the chief justice and the conference of senior 
circuit judges have lacked immediacy in 
observation and application. 

It may be said that the system of federal 
courts, the need for which has been vastly aug- 
mented in recent years, lacks self-consciousness. 
The conference was intended to supply this, and 
it has been of real value, but it can never meet 
pressing needs until it has been further imple- 
mented. As much can be said for virtually every 
state court system in the country. In some states 
progress is being made, and in a few concrete 


plans exist, but the matter of constitutional 
amendment implies long campaigns. In one re- 
spect the federal system has been better managed 
than most systems; there has been management 
of the court officers and finances, by the depart- 
ment of justice. But this measure of adminis- 
trative authority, when operating at its best, is 
obviously insufficient, and can never be made suf- 
ficient. 

Any system of courts must have its ordinary 
day by day management in its own hands. In no 
other way can it be made cognizant of needs in 
the matter of economy of time and expenditure. 
There must be a “chief judicial superintendent,” 
to employ Col. John H. Wigmore’s term. This is 
no argument against ultimate legislative control. 
It is merely the argument derived from experi- 
ence in every other field of administration, politi- 
cal, military, industrial. 


Establishing an Administrative Office 


Fortunately it is but a short step to equip the 
federal judicial system with all it needs for com- 
petent, self-conscious, economical operation. It 
is to be done by merely establishing an adminis- 
trative office, with a director equipped with full 
administrative powers and subject to the chief 
justice and the conference of senior circuit 
judges. 

Nearly all of the functions involved have been 
done for more than sixty years by the executive 
department through the attorney-general, and 
have been done, probably, just as well as could 


be by an alien agency, and one not responsible 
to the judicial system. 
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It is characteristic of judges and courts that 
they should concentrate on the essential function 
of hearing and deciding legal controversies. This 
was sufficient in an early day and with primitive 
conditions. It has been painfully anachronistic in 
every state system for many years. In this re- 
spect the federal system has been better off than 
the courts in nearly all states. 

The opportunity now arises, through better 
knowledge of conditions and needs, and through 
the avowed desire of Attorney-General Cum- 
mings to surrender his department’s author- 
ity in the judicial department. This proposal to 
transfer political power goes against all political 
traditions. It can be ascribed to nothing else 
than a realization of needs and a statesmanlike 
attitude. Appearing before the house appropria- 
tions committee in December the Attorney-Gen- 
eral definitely urged his plan, which has since been 
developed in a draft bill. The bill has been in 
circulation among judges, officials and lawyers, 
but at the time this is being written it appears 
not to have been published. 

Since the measure is submitted for criticism 
and may be more or less altered before it prop- 
erly acquires the title of “bill” it will suffice here 
to present on'y its vital features. 


Ultimate Power in Chief Justice 


The draft bill creates the “Administrative Of- 
fice of the United States Courts.” It provides 
for a director who shall be appointed by the 
Chief Justice.1. The director shall appoint an as- 
sistant director who will act as director in case 
of a vacancy in that office. The director shall 
employ such additional officers and employes as 
may be needed. 

Under the supervision of the conference of 
senior circuit judges, or a committee thereof, the 
director shall have charge of “all administrative 
matters relating to the courts and their person- 
nel, the offices of the clerks of courts, the re- 
porter and marshal of the supreme court and the 
personnel of their offices, United States commis- 
sioners, conciliation commissioners, probation of- 
ficers, and all other appointees and employes of 
the courts and of the justices and judges thereof.” 

Further the director shall control the dis- 
bursements of appropriated funds and be the au- 
ditor of all accounts. He shall prepare statisti- 
cal data and reports of the business transacted 
by the courts, and such other matters as may be 
assigned to him by the chief justice or the judi- 
cial council. The director is made the budget 
officer. 





1. The power to appoint implies power to dis- 
miss. In re Hennen, 38 U. S. (13 Pet.) 230. 
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The personnel of this administrative system 
does not include the officials of the department of 
justice, namely, prosecutors and assistants and 
marshals and their assistants. 

The measure applies to all United States courts 
including those in the territories and insular pos- 
sessions, the customs court, the court of customs 
and patent appeals and the court of claims. The 
mere formal naming of all these courts affords a 
picture of the vast territorial spread of federal ju- 
dicial authority. 

Provision is made for the transfer from the 
department of justice of all employes now en- 
gaged in this administrative work, “in the discre- 
tion of the director.” All appropriations made 
to the department to cover this existing judicial 
administrative work are transferred to the judi- 
cial department, and laws concerning the au- 
thority now vested in the department of justice 
are repealed. The draft bill provides for taking 
effect thirty days after approval. 


Additional Judges Requested 


A further important news item is contained in 
published reports that the Attorney-General has 
informed the congress that twenty-seven addi- 
tional judges are needed. There cannot be a 
shadow of doubt that this is a conservative esti- 
mate. The weakest argument that can be ad- 
vanced against an adequate judicial force is that 
of expense. 

Perhaps twenty-seven additional judges are 
not enough. But such additional personnel would 
go a long way to start the courts toward the goal 
of prompt adjudication. The pending supreme 
court rules for the district courts can enable the 
judges to shorten litigation in numerous ways. 
Their effect will not be as immediate as additional 
judges. Both have been needed these many 
years. Judge Denman cannot be controverted as 
to his proofs. 

There is room also for greater efficiency and 
relief of overworked judges through the sugges- 
tions made by Mr. William D. Mitchell, chair- 
man of the supreme court advisory rules com- 
mittee, in his address at the Kansas City sess‘on 
of the judicial section, reported at length in the 
American Bar Association Journal for December, 
page, 966, 970. The proposal is for the use of 
“full-time standing masters,’ whose salaries. 
though sufficient, would be only a small fraction 
of the cost of maintaining an additional court- 
room, with its judge and officers. 


Involuntary Retirement Problem 


This JournaAt (Oct., 1937, p. 86) submitted 
views concerning the problem of involuntavy re- 
tirement of United States judges. Nothing could 
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better illustrate the weakness of the federal ju- 
diciary in respect to matters of utmost impor- 
tance, and the indifference of the legal profession 
and the congress, than the failure to provide ade- 
quate means for retiring judges who have become 
incapacitated by reason of age or mental or 
physical disability, or are unfit because of in- 
competence, neglect of duties, or misconduct.” 
Though awake to this need now, we still have 
only capital punishment for judges, and the con- 
sequences of mental and physical disability have 
been suffered to the injury of the judicial process 
and the reputation of the entire staff of judges. 
The appropriate act for the relief of this situation 
must liberally provide for the remaining years of 
judges who are removed for other grounds than 
wilful misconduct. 

There is now pending the Sumners bill which 
embodies the correct principle of ascertaining the 
facts, when it appears necessary to terminate a 
career on the bench, by a judicial inquest. The 
revolt against the impeachment process, ordina- 
rily a dead letter, and a most unfair and unjudicial 
mode when employed, is in full swing. It was 
pointed out in the article referred to that the en- 
tire matter of involuntary removal, and of judi- 
cial conduct generally, is a matter for judicial 
authority. There has been long and successful 
experience to establish this, axiomatic though it 
be. There was objection also to a main feature 
of the Sumners bill, that the initiative in all pro- 
ceedings for removal be by action of the house 
of representatives. There again crops out the 
belief that judges are all either perfect or utterly 
wicked. The house would make the worst kind of 
a grand jury for considering such cases, for its 
work would be in public. A judge not indicted 
would be ruined as to personal reputation, and 
ruined for the bench. 

Given a simple and reasonable exercise of au- 
thority by the chief justice and the conference of 
senior judges there would be no need for putting 
a single judge on trial in a generation. The ex- 
istence of a convenient means for obtaining facts 
concerning a judge’s disability or unfitness would 
make it unnecessary to use this machinery except 
in the case of a judge who has become insane. 
The machinery would be worth while, of course, 
if only for such cases, but its main value would 
be prophylactic. Improper conduct or inefficiency 





2. The existing law, providing a pension on re- 
tirement at the age of 70, and after ten years’ serv- 
ice, is obviously inadequate. A more liberal act 
would induce retirement only on the part of judges 
suffering from a disability, and they could still be 
subject to special services. For a scientific and 
comprehensive study of judicial pensions see Pen- 
sions for Judges, by Prof. Burke Shartel, Mich 
L. R., Dec., 1928. 
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due to loss of physical or mental powers would 
be subject to admonition by the chief justice or 
by a committee of judges assigned by him. This 
should not be a matter of statute law; the power 
and the duty to admonish would be inherent in 
the head of the administration—the chief justice. 
In cases in which admonition wou!d not be the 
whole remedy there would be resignations, appar- 
ently made voluntarily, by any sane judge. 

It is yet timely to refer to experience in this 
field. But the great present respons‘bility is 
for the bar to support the Attorney General and 
the appropriate committee members of congress 
on behalf of the bill now taking shape to provide 
adequate administration. The administrative 
problem is less dramatic and less appreciated. It 
should not be allowed to suffer because of this. 
A unique opportunity exists to put this through 
with administration approval. It would be al- 
most too good to be hoped for that the bill for 
involuntary removal of judges, together with 
more adequate provision for pensions and assign- 
ments to special duties, should be adopted in the 
same session. But this may happen. It is to be 
hoped that there will be no rivalry between these 
needed measures, as there should not be. Both 
are needed. If the substitute for impeachment 
remains where it now is, with congressional in- 
volvement in the process, there may be a conflict 
which will detract attention from the relatively 
simple measure for administrative organization. 
This would be unfortunate, and both lines of im- 
provement might suffer. 


Chairman LMMitchell’s Commentary 


The American Bar Association Journal for De- 
cember (p. 966) carries the full text of the very 
informative address made by W. D. Mitchell con- 
cerning the work of the supreme court advisory 
rules committee, the occasion being the open 
forum discussion under the auspices of the judi- 
cial section. Chairman’ Mitchell said that one 
reason for not making pretrial hearings compul- 
sory was that there was doubt as to whether 
there would be “sufficient judicial force to ad- 
minister it” (p. 970). It was his opinion that 
the procedure should be compulsory and that 
there should be an appropriation to pay stand- 
ing masters for this service. The addition of a 
district judge means a lifetime job with a salary 
of $10,000 and much additional expense. Mas- 


ters could be paid somewhere between $2,500 and 
$7,000. 

Our systems, state and federal, could benefit 
greatly by the more extensive use of masters. 
But when it is realized that a half-day session de- 
voted to pretrial hearings is likely to mean sev- 
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eral days saved in a trial room, the argument for 
compulsory employment of the method is con- 
vincing. In a one judge district two half-days 
might well su‘fice for a month of trials, disposing 
of more cases than is possible without such hear- 
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ings. “Judicial temperament” being what it is, 
and there being no organized superintendence, 
pretrial procedure may languish under the new 
rules unless counsel realize the advantages in- 
volved and urge its adoption in their cases. 


Judicial Selection Planning Augmented 


Report to Bar Association of St. Louis Shows Popular Election of 
Judges Is Not Democratic—Practical Proposals Submitted 


Interest in the problem of selecting judges has 
been much stimulated in Missouri by a report of 
the jud'cial council which recommended a return 
to the convention system of nominating. In Mis- 
souri, as in many states, the difficulty of amend- 
ing the constitution tends strongly to stifle free 
planning. The Bar Association of St. Louis was 
undeterred; it created a committee on judic al 
selection and tenure, and a preliminary report was 
submitted Sept. 20, 1937.1 

This report indicates that an exceptionally thor- 
ough investigation has been made. All accus- 
tomed and proposed modes have been studied and 
are reported on. It will be seen to constitute an 
important contr:bution to the stock of ideas, and 
so be of value in many states. 

Stated in brief, the recommended plan accords 
with the principles endorsed by the American 
Bar Association house of delegates; nominations 
are to be by a citizen board, serving without com- 
pensation; appointment is to be by the governor; 
incumbent judges must receive an affirmative pop- 
ular vote at a subsequent election, and without 
competition. The system is to apply to the su- 
preme and three district courts of appeals, and 
to the trial judges in any circuit wherein the 
people vote to adopt the system. While it is a 
simple plan the committee has developed it to 
meet all contingencies, and more detailed descrip- 
tion is required. 

The supreme and appellate court judges are to 
be nominated by a state judic’ary commission, 
comprising one lawyer and one layman from each 
of the three appellate districts, with the chief 
justice as chairman. The lawyer members of the 
commission are to be elected by the bar in each 
district under rules prescribed by the local court 
of appeals. Lay members are to be appointed by 








'The committee is composed of Chairman Ronald 
J. Forlis, and R. Walston Chubb, Roberts P. Flam, 
William F. Fahey. Ethan A. Shepley, Luther Ely 
Smith and Israel Treiman. 


the governor, one from each district. Terms are 
for nine years and are staggered. Provision is 
made for filling vacancies temporarily. Lawyer 
members are ineligible to appointment during 
their terms. 

The submission of three names for appointment 
by the governor is to be done by the commission 
whenever there is a vacancy or one becomes immi- 
nent by virtue of the failure of an incumbent to 
file a declaration of candidacy sixty days before 
“the last general election preceding the expiration 
of his term of office.” 

The governor may appoint one of the three 
nominees, or may request a second list, in which 
case he must make his choice from that second 
list. “After appointment to office by the gov- 
ernor, each appellate judge shall hold office until 
December 31 following the next general election 
after the expiration of his first year in such office. 
Not less than sixty days prior to the holding of 
the last general election preceding the term of 
office of any judge . . . he may file in the office 
of the secretary of state a declaration of candi- 
dacy for election to succeed himself.” Failure to 
file a declaration causes a vacancy, to be filled by 
appointment. When such a declaration is filed 
the voters will by majority vote determine 
whether the judge is to be retained or retired. 
There is a salutary provision that the majority 
retiring a judge must constitute one-fourth of 
those voting; this, to protect the office against the 
“efforts of an organized minority at an election 
where many of the voters would fail to cast their 
judicial ballots because of general lack of interest 
in such election.” The normal term of office is 
fixed at twelve years. 


System as Applied in Circuits 


The system will apply to trial judges of any 
circuit if adopted by the voters of that circuit, 
and the system may be abandoned after trial if 
the voters so declare. Five percent of the quali- 
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fied voters may by petition require the submission 
of the question of adoption. 

A circuit judiciary commission includes the pre- 
siding judge of the court of appeals of the district 
in which the circuit is situated, as chairman, two 
local lawyers to be appointed by the governor, 
and two resident lay citizens to be selected by 
the judges of the court of appeals. Members of 
the commission are to serve for eight years, and 
without compensation, except as to necessary ex- 
penses. “No appointed member shall, during his 
term in office, hold any public office or any official 
position in a political party.” The lawyer mem- 
bers are ineligible to judicial office during their 
terms. 

The provisions as to nomination, appointment 
and retirement of circuit judges is the same as 
that prescribed for judges of the appellate courts, 
but the term of office is six years. As for incum- 
bent judges at the time of adoption of this sys- 
tem, it is provided that they shall remain in office 
if they declare their intention as above provided, 
and receive a majority vote at a general elec- 
tion, there being no competing candidates. 

Under this system no judge of any court of 
record “shall directly or indirectly make any con- 
tribution to any political party or organization, or 
take any part in any political campaign.” 

The plan goes farther than any so far proposed 
in other states by providing that the voters may 
require the submission-of a judge’s name at a 
general election according to the plan provided for 
retirement by popular vote at the conclusion of a 
regular term. The question of retaining a judge 
may be put on the ballot by “the filing of a peti- 
tion sixty days before a general election, signed 
by five percent of the qualified voters eligible to 
vote upon the question.” 


Retirement and Pensions 


The provisions as to retirement and pensions: 


are complete, and in some respects unique. Judges 
holding office at the time of adoption of the sys- 
tem are eligible for voluntary retirement at the 
age of seventy. Those appointed under the pro- 
visions of this amendment shall retire on reach- 
ing the age of seventy. Further, any judge who 
shall have served twenty-five years, or who shall 
be incapacitated while in office, shall be eligible to 
retire. A judge so retiring after twenty-five years 
of service shall be paid as a pension an amount 
equal to his full average yearly salary. A judge 
having served less than twenty-five years, but 
more than six years, “shall receive a pension 
equivalent to four percent of his average yearly 
salary as such judge, multiplied by the number 
of years of his service. . . . If a judge who shall 
have served less than six years shall retire because 
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incapacitated while in office he shall receive a 
pension on the basis of six years of service.” The 
pension provisions are made to apply also to 
judges in circuits which do not adopt the proposed 
system. 

There remain two provisions of a general char- 
acter: “any retired judge may with his consent 
be assigned by the chief justice of the supreme 
court to temporary duty as a commissioner of an 
appellate court, or as judge of any other court 
of record in the state”; and “the supreme court 
shall have power to retire a judge of any court 
of record, including its own members, because of 
mental or physical disability.” 

The committee states as its opinion that “the 
problem of judicial selection, although perhaps 
more pressing in metropolitan areas, is one which 
involves the state of Missouri as a whole. The 
cooperation of lawyers and laymen generally is 
required if substantial progress is to be made in 
achieving better methods of judicial selection.” 

The members of this committee were under no 
mandate except that requiring them to study the 
subject of selection and tenure and make recom- 
mendations. More than half of the report pre- 
sents their findings and conclusions in respect to 
the present system—that of primary nominations 
and popular election, so-called, which has pre- 
vailed for a quarter of a century. The commit- 
tee have submitted a unanimous report. Their 
matured consensus as to the need for substantial 
reform, based upon study of the existing mode, 
constitutes a body of opinion which appears as 
cogent in nearly all other states as in Missouri. 
For this reason it is quoted in full: 


Present System Examined 


“Although your committee entered upon its 
work with the knowledge that its appointment 
was prompted by serious and widespread criticism 
of the system of judicial selection and tenure 
that now prevails in this state, it was nevertheless 
deemed necessary to examine the present system 
carefully and objectively before making any con- 
clusions with regard to it, for several important 
reasons. In the first place the present system, 
which is based upon the principle of nomination 
and election by popular vote, is a system that 
is being used today in thirty-seven of the forty- 
eight states of our country. In the second place, 
whatever its practical shortcomings may be, the 
system of popular election is still regarded by the 
people as being, theoretically at any rate, a demo- 
cratic system. Finally, we were conscious of the 
fact that any substantial departure from the pres- 
ent system would require an amendment of our 
state constitution. 

“Despite the weight of these arguments in 
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favor of retaining the present system, and despite 
the careful consideration which was given to the 
meritorious features of that system, your commit- 
tee has nevertheless come to the unanimous con- 
clusion that the system is inherent!y defective and 
presents a major obstacle in current efforts to im- 
prove the administration of justice. We feel that 
it is unnecessary to present to this association a 
complete and detailed catalogue of the evils noted 
in the present system. Most of them are too well 
known to require recitation in this report. It 
would not be inappropriate, however, to summar- 
ize at this point the principal grounds on which 
the present system must be condemned. Our bill 
of particulars is as follows: 

(1) The present system definitely does not en- 
courage those best qualified for judic al service 
to become candidates for the bench. If anything 
it tends to discourage them. Candidacy for the 
bench, under modern conditions, involves not 
merely the expenditure of time and money, which 
many of the ablest men cannot afford, but, what 
is far worse, requires the solicitation of political 
backing from sources which men of judicial tem- 
perament invariably shun. On this point we find 
ourselves in wholehearted agreement with the re- 
port submitted last year by the judicial council 
of Missouri, appointed by the supreme court of 
our state, and direct attention particularly to the 
following sentence taken from that report: ‘That 
neither the bar nor the public is able to “draft” a 
man of high attainments who might accept the 
office but is unwilling to enter into a scramble to 
obtain it -is enough to condemn the system.’ 

“(2) The present system is not conducive to 
the highest type of performance of judicial duty 
after the candidate has been elected. The short 
tenure of office, coupled with the cost of a cam- 
paign for reelection, as well as the inevitable loss 
of clientele during the period on the bench, un- 
questionably prevents the judge from devoting 
his full time and energy to the diligent and effi- 
cient execution of his duties. In many cases, his 
economic future is dependent upon the outcome of 
the next election. From that next election his 
mind cannot be diverted, however conscientious 
about his judicial duties he may wish to be. Un- 
der our present system there is a strong tendency 
to compel judges, often contrary to their own in- 
clinations, to be to no inconsiderate extent, poli- 
ticians while in office. The blame cannot be 
placed upon them. It rests in the system by 
which they are chosen. 


Political Bosses Predominate 


“(3) The present system, while parading under 
the cloak of popular election, is utterly undemo- 
cratic. It is undemocratic because the people do 


not in reality nominate the candidates for judicial 
office. We have at present, in fact, an appointive 
system but with the appointive power vested in 
the hands of those who are pol tically powerful. 
In many localities of our state, candidates are, to 
a large extent, hand picked by a small clique of 
party bosses who are not responsible to the peo- 
ple. This situaiion arises from the fact that can- 
didates for judicial office are frequently so num- 
erous and so little known to the average voter 
that it is only those candidates who have been 
assured the backing of the party machine who 
have a chance of being nominated. The primary 
usually amounts to little more than a perfunctory 
ratification by the electorate of political deals and 
agreements made in advance by those controlling 
the political machines. 

Present System Is Nowhere Near Satisfactory 

“The selection of judges under this present 
method of appointment is on the same basis as 
the selection of candidates for any other office, 
be it member of the legislature, sheriff, mayor or 
alderman. The candidate in most instances 1s 
chosen for his party loyalty, friendship with the 
right persons and his ability to contribute to the 
political war chest. The matter of judicial quali- 
fication is rarely a factor in the selection. In 
fact in the heat of the campaign, advertising by 
cards, billboards and other media takes the place 
of profess‘onal reputation. It is of course true 
that political considerations may’ be entitled to 
great weight in the election of general executive 
and policy-making offices but they have no place 
in the selection of qualified judicial officers, upon 
whose integrity and ab_lity rest the liberty and 
civic rights of the people. 

“When a conscientious voter picks up his bal- 
lot at the polls, he is confronted with a host of 
candidates for a welter of offices. For example, 
at the last primary election in this city, thirty- 
five candidates filed for the office of circuit judge 
on the two major party tickets. These names 
combined on the ballot with all the candidates for 
office ranging from justice of the peace to mem- 
bers of congress, resulted in the typical long bal- 
lot. Such a ballot bewilders the voter and almost 
of necessity enables a small coherent group such 
as that controlled by the party committee to 
nominate their own candidate. 

A system such as this for selecting men to hold 
an office involving the great powers of a judge is 
fundamentally unsound. 

“In practically every state having a system like 
our own, similar indictments have been drawn by 
bar association committees as well as civic or- 
ganizations and independent investigators of the 
subject. Nowhere can be found even a moderate 
amount of satisfaction with the system. Indeed 
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even in those states like Wisconsin which have 
experienced a fair degree of success with the elec- 
tive method, agitation is on foot for a radical 
change in method. In fact it can be truthfully 
asse.ted that the widespread movement for judi- 
cial reform that is now sweeping the country 
emanates almost exclusively from those states 
that now have an elective system like our own. 

“The obvious defects in our present system of 
selecting judges led us to explore the various at- 
tempts that have already been made, as well as 
the numerous proposals that have been suggested, 
to correct these defects without departing from 
the basic principle of selection by popular ballot. 
All of them have been found to be inadequate. 
With some of them the people of Missouri have 
had experience in the past. Thus the system of 
nominating judicial candidates through party 
conventions, which was abandoned in Missouri 
more than a quarter of a century ago, was as bad 
as, if not worse than, the present system. We are 
convinced that a return to that system would re- 
sult in an even more hopeless political entangle- 
ment of the judiciary than exists at the present 
time, for the steam-rolling effectiveness of ma- 
chine politics today is, in our opinion, even greater 
than it was in the days of party conventions in 
Missouri. 

Bar Efforts Ineffectual 


“The people of Missouri have also had ample 
opportunity to appraise the efficacy of attempts 
to correct the abuses of the prevailing system 
through the efforts of bar associations. These 
efforts have ranged from mere dissemination of 
information regarding judicial candidates to bar 
referenda and vigorous campaigns in behalf of ap- 
proved candidates listed on official non-partisan 
ballots. Commendable as these efforts have been, 
they have been disappointing in the light of the 
results obtained. Even apart from landslide elec- 
tions, the influence of bar association recommend- 
ations on election results has for all practical pur- 
poses been ineffective. 

“An examination of experiments that have been 
tried in other states to mitigate the evils of the 
elective system reveals that they were mainly of 
two types: (1) separate judicial elections, (2) 
non-partisan judicial ballots. The first needs only 
reference to the experience which the citizens of 
Chicago had during the period 1903 to 1934. In 
a study recently published under the direction of 
the political science faculty of the University of 
Chicago is found ample statistical evidence of the 
futility of seeking reform through separate judi- 
cial elections. That study reveals that during the 
period mentioned, whereas the general elections 
attracted from 63.7 to 92.8 percent of the voters 
of Chicago, the separate judicial elections at- 
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tracted at no time more than 42.9 percent. In- 
deed, on one occasion, the judicial election in 
June, 1934, only 8.1 percent of the eligible voters 
of the city participated in the election. A simi- 
lar indifference on the part of the voting masses 
has rendered nugatory the second type of correc- 
tive experimentation with the elective system. 
For example, in the state of Ohio, one of twelve 
states using the non-partisan judicial ballot, a con- 
ference of leading citizens, held on October 20, 
1934, expressed its dissatisfaction with the sys- 
tem by a vote of five to one. At that conference 
Newton D. Baker, one of the original sponsors of 
the Ohio non-partisan election law, admitted that 
the results of Ohio’s experience with the system 
convinced him that he had done the people “a 
very great disservice.” Another sponsor, the late 
Senator Burton, had previously confessed that it 
was “the most vitally wrong public act” of his 
entire career! 


A Place Made for Popular Will 


“After an exhaustive study of the aforemen- 
tioned, as well as other attempts and proposals 
for reform within the framework of an elective 
system, your committee has reached the conclu- 
sion that a practical solution of the problem must 
be sought in an entirely different direction. That 
direction, in our opinion, is away from the ballot- 
box method of selecting judges. In place of that 
method, we strongly favor a system whereby 
judges are to be appointed by an official and re- 
sponsible authority, whose power of appointment, 
however, is to be guided by a body of intelligent 
opinion and subjected to final control by popular 
will effectively voiced through the ballot. 

“In rough outline, such a system, in our opin- 
ion, should in the first place concentrate responsi- 
bility for all appointments on a single official 
chosen by the people. In our opinion, that indi- 
vidual should be the chief executive of the state. 
In the second place, his range of appointment 
should be limited by confining it to a list of nomi- 
nees to be selected by a qualified and representa- 
tive group of citizens. In this respect particu- 
larly does the plan we suggest differ radically 
from the plan in effect in California. There the 
governor is given the power of absolute appoint- 
ment subject only to the approval of a confirm- 
ing body. In the third place, the ballot-box 
should be used for the purpose, and only for the 
purpose, of enabling the electorate to remove 
from office the appointed judge who has in the 
opinion of the public conducted himself unsatis- 
factorily while in office. 

“To effectuate this third feature of the recom- 
mended plan, each appointed judge would “run on 
his record” within a short time after his appoint- 
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ment, unopposed by any other candidate, the 
voter to be asked the simple question: ‘Do you 
wish Judge Blank to remain in office?’ Should 
the majority of the voters decide to keep him in 
office, he would then remain for a term of a sub- 
stantial number of years, at the end of which term 
he would again be subjected to the desire of the 
electorate as to whether he is to remain in office 
or not. It is also provided that a judge may be 
recalled during his term of office by submission 
of his name to the voters in the same manner. 


Democratic Value Re-established 


“Your committee feels that a plan such as is 
outlined above would retain the democratic virtue 
of an elective system by subjecting all judges to 
periodic popular vote, without however imposing 
upon the voter the difficult and easily abused task 
of selecting judges from long and bewildering 
slates of candidates. It would at the same time 
eliminate the appointive power which, as we have 
already pointed out, is at present exercised de 
facto by political chieftains whose selections, be- 
cause they are unofficial and under cover, are im- 
mune to public condemnation. In place of such 
covert and irresponsible appointments, this plan 
would substitute an appointing power whose se- 
lections would not only be held within the limits 
but would also be subjected to the fullest oppor- 
tunity for public scrutiny and criticism. 

“In further support of the type of plan recom- 
mended, your attention is called to the fact that 
only last winter at the meeting of the delegates 
of the American Bar Association, a similar plan 
was approved for recommendation to bar asso- 
ciations throughout the country. In _ recent 
months judicial selection committees of a great 
number of state and-local bar assoc‘ations have 
brought in reports recommending the abandon- 
ment of their local elective systems and substitut- 
ing therefor some type of appointive system. The 
American Judicature Society has long been on 
record in favor of the appointive as against the 
elective method. A study of the copious litera- 
ture on the subject that has appeared lately in 
legal as well as lay publications reveals that the 
trend of authoritative current thought is heavily 
in favor of the type of appointive system that is 
here recommended. 

“The institution of such a system in Missouri 
will require amending our constitution. In order 
to present the plan in concrete detail to the mem- 
bership of this association, and through it to the 
public at large, we have drafted and submit here- 
with the provisions of a proposed amendment. 
Before turning to that, however, we desire to men- 
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tion one other feature of the plan which we feel 
requires explanation at this point... . 

“Your committee is inclined to believe that so 
far as rural Missouri is concerned, there is at 
present no great need for change in the method of 
selecting the local judges. It is to alleviate what 
has been aptly described as the ‘agonies of the 
metropolitan bench’ and to correct the defects and 
abuses associated with elections in metropolitan 
areas, that a change in the method of judicial se- 
lection is primarily required. We believe it im- 
possible to devise a uniform system that will 
prove itself sat'sfactory to both city and country. 
Their conditions are different but as component 
parts of our state their aims shou!d be the same— 
a strong bench and a strong bar for every com- 
munity, The answer we propose to this problem 
is a constitutional amendment which leaves it a 
matter of local option to every judicial circuit as 
to whether the plan of selection therein provided 
should be established for the judges within that 
circuit. On the other hand, we strongly urge that 
the plan should be made compulsorily effective for 
all appellate courts of the state because of the 
heavy role which metropolitan voting plays in the 
election of judges to the appellate benches of the 
state.” 





Texas Bar Judicial Selection Plan 

The Texas Bar Association took an advanced 
stand on the matter of judicial selection at the 
1937 meeting. The proposal submitted in the 
report of the committee on administration and 
remedial reform was adopted. It is brief: 

“That a constitutional amendment be submit- 
ted providing that all judges of appellate courts 
and district courts be elected to hold office dur- 
ing good behavior and that the judges be retired 
at such age and on such pay as the legislature 
may prescribe. And providing that vacancies be 
filled by appointment of the governor, the ap- 
pointee to hold office only until the next general 
election, when his successor shall be elected.” 

It will be observed that this plan, now pre- 
sented for the first time, affords an ideal form 
of tenure. It preserves the elective mode, but 
subject to gubernatorial appointments to fill va- 
cancies. The appointee will be a candidate at 
the ensuing general election, a feature which im- 
plies due consideration by the governor and by 
his appointee. ‘The assumption evidently is that 
under these conditions the governor will make 
better selections than the party convention. The 
choice finally is at the polls. 

In New York the highest ideal of many re- 
formers has been a provision permitting the gov- 
ernor merely to nominate a candidate to run 
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against other nominees. Not counting the merit 
of secure tenure the Texas Bar plan provides for 
this, and presumably under more favorable con- 
ditions. 





Judicial Selection in North Carolina 


At the 1937 convention of the North Carolina 
State Bar Association its committee on selection 
of judges made a significant report. Finding con- 
stitutional amendment a necessary step in effect- 
ing any considerable change the committee re- 
ported the text of an amendment which presents 
a more liberal attitude toward legislative power 
than has been common. The essential paragraph 
reads as follows: 

“The general assembly from time to time may 

provide different methods from the method of 
election hereby prescribed for the selection of 
the justices of the supreme court and judges of 
the superior courts, and may also provide that 
they may remain in office longer than the terms 
above specified.” 

Another section of the constitution would be 
amended by permitting the legislature to provide 
any different method for filling vacancies. 

With such amendments the legislature would 
have a free hand. The committee was not pre- 
pared to submit a final report, but instead re- 
quested time for a study of plans proposed in a 
number of states. 





Cases and Materials on Judicial Administration 


Under this title Professor Edson R. Sunder- 
land presents a vast amount of information and 
authorities. (Callaghan and Co., 1937.) In his 
preface the author deplores a tradition that treats 
rules of procedure as though they were abstrac- 
tions and could be understood without a knowl- 
edge of the tribunals whose actions they control. 
“The foundation for a study of procedure should 
therefore be an understanding of the organization 
and operation of courts, the nature of judicial 
power, the different classes into which jurisdic- 
tion over the subject matter is divided for ad- 
ministrative convenience in modern court systems, 
and the requirements of due process of law as 
applied to the concept of jurisdiction over parties 
and over property.” 

For a number of years a few teachers of pro- 
cedure have supplemented the books available in 
the market with materials designed to acquaint 
students with the profession and the judicial in- 
stitutions in which they are to serve. This book 
supplies such material. It contains 1378 pages. 
The first chapter of 26 pages is devoted to the 
English court system, ancient and modern, which 
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is a very convenient source of information not 
readily got at. The attorney gets 118 pages, and 
the text is all of practical value to lawyers, young 
and old. The chapters on judicial power (116 
pp.) and jurisdiction (585 pp.) bring together 
authorities useful to any practitioner. Pleading 
is treated broadly as a universal method for the 
presentation of claims and defenses; and the pe- 
culiar techniques developed by common law and 
chancery courts, and enacted by modern statutes 
and rules, are dealt with as mere variations in 
mechanical details. One might expect, from the 
author’s attachment to procedural reform, that 
the materials would be presented with the pri- 
mary purpose of furthering that interest, but such 
is not the case. The book is designed to give 
the student a professional equipment for practice 
in the courts, but at the same time to indicate 
the weaknesses found in the current system and 
to suggest how better results may be obtained. 





Delegate System Energizes State Bar 


Until recent years the energies of state bar as- 
sociations have largely been centripetal—devoted 
to external interests. It is now understood, and 
largely because of failure to accomplish objec- 
tives and secure needed membership and loyalty, 
that every state bar needs to cultivate its own 
plot of ground, to strengthen and coordinate the 
local associations. The direct route to this lies 
in creating conferences attended by local bar 
delegates. 

Such a conference meets for a day preceding 
the state bar convention. Committee recommen- 
dations are submitted to the conference for delib- 
eration and the locals have opportunity to pro- 
pose topics for debate. The business of the state 
association is much facilitated by the recommen- 
dations made by the conference of delegates. 
More than twice as much consideration is afforded 
and the delegates represent a specially selected 
body, often bringing to the conference the settled 
views of their associations. The reaction on the 
local bodies is wholesome. They have topics for 
debate in advance of the annual meeting, and op- 
portunity to be heard in council. The system is 
probably farthest developed in California, after 
nearly ten years of evolution from the commit- 
tee system. In an integrated state bar the elected 
governors have the final decision, but full mem- 
bership discussion throughout the state, and in 
conventions, affords the needed foundation. The 
system flourishes in Ohio and Florida. 

The most recent accretion appears to be in 
Idaho, where the bar commission has provided 
for delegate conferences. There appears to be 


no argument against the system, not even that of 
expense, which is inconsiderable. 
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Cooperation Between Lawyers in Special Fields 


The attention given in the past three years by 
the American Bar Association to the problems 
involved in the operation of the numerous quasi- 
judicial bodies created by congress and in the 
various states is likely to result in developments 
beneficial alike to the commissions and boards 
and to government itself. There will remain, 
however, after rules have been worked out and 
approved, and judicial hegemony established, the 
problems facing the lawyer whose clients are af- 
fected by this vast body of comparatively new 
regulatory law. The impact has been felt in the 
teaching profession. Leading law schools are 
trying to make room in their curricula for the 
new subjects. The problem is difficult, but must 
be solved. 

Perhaps instruction cannot go beyond what 
may be called a survey and general principles. 
Bar association institutes are much stimulated by 
the demand of practitioners for information of a 
more specific nature. 

It is submitted that however much be at- 
tempted by way of instruction no lawyer can 
acquire mastery of scores of new fields of law 
and new forums. Until recently a ready solu- 
tion of the problem in simpler form has appeared 
in specialized practice. This now appears, in 
the face of present developments, to be utterly 
inadequate. Genuine specialization in half a hun- 
dred and more kinds of law and practice means 
specialization so attenuated as to be impracticable 
outside of a few of the largest cities. In those 
centers specialization could operate only through 
doubling the number of specialist practitioners in 
the already oversized law firms with a virtual 
monopoly of the new fields by them. 

A better program exists in the “experienced 
lawyer service” instituted a few years ago by the 
Illinois State Bar Association, and more recently 
adopted by the city association in Los Angeles. 
The plan is simple, inexpensive and seemingly 
adequate. It means that any lawyer who is pre- 
pared to advise as to one or more special fields 
of law or practice may have his name listed by 
an association, with a specified fee for counsel. 

Such an interchange of services has been pretty 
well prohibited hitherto for lack of bar associa- 
tion superintendence. In the trial of cases, law- 
yers have frequently employed associates, but 
only when assured that the expert advocate will 
not “steal the client.” But there has been no 
established practice of consulting experts pri- 
vately, on an open fee basis, when a client first 
submits problems outside the ordinary range. 


Notwithstanding this, clients have been served. 
The service has been rendered, always at the 
hazard of error, by special investigations which 
frequently take so much of the pracitioner’s time 
that he cannot hope to break even. He works 
for an inadequate fee in order to hold his client, 
and hopes for better returns through this policy. 

The interposition of a bar association, with a 
list of members prepared to give counsel pri- 
vately at a moderate price, appears to be the 
only right solution of the great problem now 
confronting the average practitioner. The “ex- 
perienced lawyer” himself, realizing his limita- 
tions, becomes a user of this service. 

Secretary Stephens, of the Illinois Bar Asso- 
ciation, has frequently been quoted in respect to 
this innovation. Addressing the local bar sec- 
tion of the Michigan State Bar, he told of the 
few tribunals open to most lawyers only a few 
decades ago. He told then how, in a single day, 
his office had questions involving practice not only 
in the circuit and probate courts, but also in the 
interstate, commerce, the Illinois industrial and 
the federal securities commissions, and in the 
state court of claims and bureaus in both state 
and federal governments. “During the past three 
years the federal government alone added so 
many new forums that we almost have exhausted 
our alphabet to furnish names for them.” 

Mr. Stephens told how at first a list of 217 
kinds of specialized practice open to Illinois 
lawyers had been compiled, and later increased 
to more than 300. For the lawyer to take any 
kind of business coming to his office is a feat, 
he declared, “as impossible to perform as it would 
be for any human being to say that he could 
speak any language.” 

The need for consultation between lawyers is 
further evidenced in the complaints made against 
them, which, when analyzed, “show that the only 
error was attempting to practice in a field in 
which the attorney was not familiar.” 

The instance was cited of a lawyer who gave 
an opinion on title to real estate, when under 
pressure. His client invested $28,000 on the 
strength of his written opinion, and soon after 
lost her money “in a partition proceeding upon a 
question of law which had been passed upon 
by the supreme court less than two years before 
her investment was made.” 

Another instance was a lawyer’s agreement to 
carry a certain criminal case to the circuit court 
of appeals, and bear all expenses, for a $500 fee. 
Upon consulting the rules of the court he found 
that the cost of the record and printing would 
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exceed $500, and while he was studying the prob- 
lem of appeal the time for filing his record had 
expired. The lawyer had no defense before the 
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grievance committee save that he had erred in 
accepting a retainer in a field in which he was 
unfamiliar. 


The Lawyer in a Living World 


By E. SmytHe GAMBRELLt 


“The grave issue of our time is whether civilized peoples can 
develop and maintain a free society.” 


“Until either philosophers become kings, or 
kings philosophers,” said Socrates, “states will 
never succeed in remedying their shortcomings.” 
Today the rulers—the people in this age of dem- 
ocracy—need more than ever an adequate phil- 
osophy, a theory of social ends and objectives. 
Lord Bryce very aptly has observed that: “No 
government demands so much from the citizen 
as democracy, and none gives back so much.” 

It is imperative that we find a true and happy 
balance between liberty and authority in the 
modern state. The grave issue of our time is 
whether civilized peoples can maintain and de- 
velop a free society. The process is impossible 
without law. 

Law is the skeleton of social order. It is the 
expression of the culture of a people in the form 
of principles for the government of men’s ex- 
ternal relations. It is suggestive of their ideals 
and aspirations. Ideas of what law is for deter- 
mine largely what law is or will be. 

Legal order is possible and necessary only 
when men live together in a state of society or a 
community. The premise of every legal system 
is the existence of a community within which 
common or social wants are felt. 

The ideals of law—or the ideas of the social 
purpose of law—have changed from time to time. 
Generally legal changes have come with funda- 
mental changes in social and economic condi- 
tions. History shows that cycles of legal prog- 
ress always have been heralded by philosophers. 
There are signs now indicating that our own 
generation may exemplify this. 

Primitive peoples were dominated by the idea 
of divine right of priest or king in the exercise 
of arbitrary authority. The sole object was the 
peaceable ordering of society. The individual 
and his rights were not considered. Plato and 
Aristotle, developing this idea, assigned to each 


*An address delivered at the convention of the 
Kentucky State Bar, Louisville, June 3, 1937. 

+Of the Atlanta, Ga., Bar; Chairman of Con- 
ference of Bar Association Delegates, 1935-6. 


adult and his children a fixed place in the social 
order. This static philosophy, while agreeable to 
those at the top, became intolerable to those fet- 
tered below. Then came the Plebeian Revolt, 
Magna Charta, the Declaration of Independence. 
and the French Revolution, each challenging the 
disregard of individual rights. The conception that 
the law’s function was to preserve an orderly and 
static condition of society was supplanted by a 
democratic philosophy which emphasized the 
rights of the individual. Legal philosophers in- 
sisted there was a “law of nature” which should 
serve as the ethical foundation for all laws. This 
thought spread and from the notion of natural 
law sprang the conception of “natural rights.” 
The new ideal was the protection of the indi- 
vidual and his freedom from social restraints. 

During the period of our colonial expansion 
and the exploitation and development of our 
natural resources this individualistic philosophy 
worked well. Jefferson wrote in 1809, “We are 
a rural farming people. We have little business 
and few manufacturers among us, and I pray 
God it will be a long time before we have much 
of either.” In that era the conception of natural 
rights attained its fullest expression. 


Thinking in Terms of Human Needs 


But with the end of exploitation came a need 
for conservation. Scientific discoveries and in- 
ventions, and increases and shifts in population 
created new problems. Control of the economic 
destinies of the many fell into the hands of the 
few. An interdependence between individuals, 
communities, states and regions arose. It be- 
came increasingly apparent that unrestrained self 
assertion could not work in the new order. The 
idea of relation again emerged. The people felt 
the need of protection against the anti-social ex- 
ercise of individual power,—against a multitude 
of dangers and abuses created and made possi- 
ble by the forces of contemporary life. 

The new conditions made necessary newer legal 
thinking, in terms of human needs rather than 
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blind individualism. This legal ideal already has 
expressed itself in considerable social legislation 
such as utility regulatory laws, workmen’s com- 
pensation laws, anti-trust laws, child labor laws. 
and laws regulating prices, wages and hours of 
employment. 

Law has an inherent relation to all other facts 
and therefore must be regarded in connection 
with and as a part of the combined reality of the 
community. Law performs its function ade- 
quately only when it is suited to the way of life 
of a people. With social change comes the de- 
mand that law shall satisfy the needs which 
change has created, and so the great problem of 
jurisprudence in the modern world is the recon- 
ciliation of the demands, somewhat paradoxical, 
that law shall at once have logical continuity 
with the past and adaptability to the present and 
future. We cannot examine the history of the 
common law in this country without acknowl- 
edging the far-reaching effect upon it of a legal 
philosophy which looks to the past not only for 
continuity of legal doctrine, but as affording the 
measure of experience which is to guide the de- 
velopment of the law. Frequently in recent 
years the ineluctable forces of social progress 
have been unwilling or unable to await the de- 
liberate growth of the common law and dramatic 
changes by legislation have occurred. 


The Role of the Legal Profession 


A grave danger which we face today is the 
possible lack of vision to recognize that, to pre- 
serve the advantages of a free democracy, we 
must voluntarily forego some of the individual 
prerogatives which in a simpler day we could 
properly and successfully claim. We cannot, in 
a democracy, expect to enjoy freedom of con- 
science, thought, speech, and assembly, and the 
many other libertarian blessings we so deeply 
cherish, unless we are prepared to conduct our 
enterprises with due regard to human welfare and 
happiness. If we in America cannot measurably 
achieve these under a rationally conceived and 
administered system of law, we may look for 
some form of dictatorial control and with its 
coming the destruction of many of the highest 
values in life. We can escape the regime of 
despotic rulers only by the reasonable restric- 
tions which constitute the reign of law, as law 
is the vital breath of democratic institutions. 

These observations bring me to the subject 
upon which I have been asked to address you. 
As we move on in a living and changing world, 
what part is our profession to play? 

t is unavoidable that the practice of search- 
ing the past to find a guide for the future, should 
develop in lawyers a certain conservatism. This 
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conservatism sometimes expresses itself in the 
mental attitude which finds the precedent good 
because some judge in the past has created it, 
and the system good because it is built on prec- 
edent. Cherishing that which time has sanctified, 
it frequently places reliance on history rather 
than on reason. Justice Holmes in his Collected 
Legal Essays, has written: “I have had in mind 
an ultimate dependence of law (upon science) 
because it is ultimately for science to determine, 
as far as it can, the relative worth of our differ- 
ent social ends.” 

There can be no question that there is a real 
and vital connection between the progress of so- 
ciety and the law as it is developed and admin- 
istered. Not only does the law depend on social 
progress but social progress depends in a vers 
real sense upon the correct creation and effi- 
cient administration of the law. There must be 
social planning expressed in terms of law. We. 
of the legal profession, cannot hope to rest with 
a mastery of the form of law; we must consider 
its substance, and its relation to life, employing 
all aids that learning can afford. There is no 
more important duty resting on us than that of 
seeing that law keeps pace with the development 
of society. 

Ours is a profession of great traditions. While 
a review of the eight hundred years of our com- 
mon law provenience will disclose that we had 
our beginnings in restricted procedural functions 
in England; when the more intelligent individuals 
were allowed without compensation to stand up 
in court and speak for their less fortunate broth- 
ers, lawyers soon acquired an official status and 
certain exclusive privileges and prerogatives along 
with which came corresponding duties and re- 
sponsibilities. Due largely to the un-emitting 
efforts of lawyers in the centuries that have in- 
tervened, self-government has supplanted tyr- 
anny, and with the status of a free people ha: 
come the need of social and political ideals to 
assure the proper functioning of self-government 
Lawyers have formulated many vital social con- 
cepts that mark the progress of humankind 
Through the social changes their activities have 
brought about, they have enlarged their own re- 
sponsibilities. They have had the task of inter- 
preting the life of the State to the citizens an‘ 
of fixing the attitude of the community toward 
the law. 


Lawyers and Institutional Progress 


In these stirring and perplexing times lawyers. 
by reason of their training, their opportunities. 
and the special prerogatives which traditionally 
they enjoy, have the duty above all others to 
lead in discovering and giving expression to our 
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social and political ideals. I am convinced that 
the institutional progress of our people lies in the 
hands of the legal profession. While it may be 
said that many of the great contributions to our 
institutional development have been suggested by 
lay-philosophers, the practical adaptation and ac- 
ceptance of them have been brought about by 
lawyers. But forms and institutional arrange- 
ments, however astutely contrived, are worthless 
unless given meaning and utility by popular sup- 
port. The security of our democratic institutions 
is in the dominant sentiment which maintains 
them. 

There is much underbrush in the law that 
ought to be cleared away. There are needless 
delays and technicalities. There are doctrines no 
longer appropriate for our day. Conflicts among 
men arising through increasing variety of inter- 
ests will become greater and more complicated 
and the need for more law will continue un- 
abated. Mr. Justice Holmes once said: “We do 
not realize how great a part of our law is open 
to reconsideration upon a slight change in the 
habit of the public mind.” 

The duties of leadership devolving upon 
lawyers are becoming more difficult each day. 
The modern world is presenting problems for 
which the ancient processes are proving insuff- 
cient. We, as members of the bar, have an im- 
mense reservoir of strength and courage which 
we can contribute to the public life of America 
if we will. The leadership called for in our in- 
creasingly complex social and economic order 
cannot be supplied by mere professional artisans 
or technicians. It cannot be assumed by lawyers 
who know nothing and seek nothing beyond art- 
ful application of established legal rules. 


Lawyers as Social Architects 


Lawyers’ duties extend beyond the services 
rendered to clients for compensation. The growth 
of great aggregations of capital, and the rich re- 
wards to lawyers engaged professionally in serv- 
ing them have a tendency to blunt the apprecia- 
tion of public need. Client relations serve to 
stress private as opposed to public interests. It 
is difficult for the practicing lawyer to forget the 
habits of a strictly individualistic age. Lawyers 
who know and are concerned only with legal 
precedents, live entirely within the structure of 
the law itself, are without professional perspec- 
tive and never see their work in relation to so- 
cial utility. Such lawyers are not the social 
architects whom their profession and our present 
circumstances demand that they should be. 

The privilege of practicing law is a public 
trust. No one challenges the duty of a lawyer to 
represent his client loyally and to the utmost of 
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his ability, but it must be remembered that his 
paramount obligation is to the public and to the 
court of which he is an officer. Are we meeting 
our public obligations? Are the people who are 
troubled about public affairs finding us too busy 
about private affairs to be public servants of the 
type referred to by Woodrow Wilson as “a 
dwindling body of general practitioners who used 
to be our statesmen?” 


Lawyers in a Changing World 


There are many tasks and opportunities to 
challenge the lawyers of today. And it is clear 
that if lawyers do not direct the course of legal 
development, others, perhaps less qualified, will. 
Latterly there has been a definite tendency among 
the lay interests to encroach upon the field of the 
lawyers’ monopoly. To avoid the complexity, de- 
Jay and expense incidental to customary court 
procedure, the public is seeking new ways of 
adjusting disputes. The litigation method is 
steadily being superseded by the administrative 
method. Jury trials, in many situations, have 
outlived their usefulness. The requirement of 
unanimous verdicts in civil cases can hardly be 
justified. Distinctions between law and equity 
and their procedure ought to be abolished. Until 
lawyers devote to the improvement of substantive 
and procedural law, the same zeal and ingenuity 
exhibited by scientists and inventors in the per- 
fection of mechanical appliances, we may expect 
law to lag behind social progress. There is as 
much reason and opportunity to improve law as 
there is to improve machinery. Instead of wait- 
ing until an impatient public came forward with 
lay commissions and boards, it seems an alert 
bar might have suggested reforms to hold legal 
business within the judicial system. 

Lawyers can do much towards maintaining re- 
spect for the law. They can make the courts 
more efficient through the reform of procedure. 
They can change the attitude of the public 
towards the administration of justice by making 
trials less a game or display of forensic skill and 
more of an inquiry into truth. Workable law re- 
form will not be accomplished merely by specific 
change in statute and rule. It must rest largely 
on a fundamental change in the group psychol- 
ogy of the legal profession toward its function 
and of the lay attitude toward the administra- 
tion of justice. 

Are the lawyers equipped to perform the serv- 
ices demanded of them? Large numbers of 
young men have been admitted to the profession 
without any genuine aptitude for its practice or 
any consecration to its duties. The legendary 


right of every American boy and girl to enter 
the legal profession ought to be qualified by a 
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consideration of the public’s right to competent 
and honorable service and to protection from 
the uneducated and unethical practitioner. 


Knowledge of Law Not Enough 


The lawyer, if he is to do his work well, should 
have a knowledge of what society is striving for. 
He must know more of history and of science, 
and he must be familiar with our literature and 
our ideals. He should know the broad principles 
of economics and sociology. He should under- 
stand the principles of government and the fac- 
tors which give it vitality and those which hasten 
its decay. He should be able to synthesize gen- 
eral learning into a broad philosophy of the law. 
If private interests ever needed in their legal 
advisors a statesmanlike vision as well as tech- 
nical cunning it is now. If the lawyer is to sup- 
ply the leadership and render the service that is 
demanded in a changing and increasingly be- 
wildering world, he must know that law is more 
than a mere collection of lifeless doctrines. Law 
students must be trained in the light of larger 
lamps of learning and they must from time to 
time lift their eyes from law books and look out 
the window on the world they seek to serve. Few 
will attain leadership at the bar who do not think 
and act with due regard to public interest. 


Legal Consequences a Dominant Interest 


It is encouraging to note that inquiry into the 
operation and effect of laws is beginning to be 


substituted for faith in their fixity. The ends 
and consequences of legal institutions are becom- 
ing the dominant interest. American lawyers are 
acquiring a sense of group responsibility. The 
American Bar Association recently has assumed 
a role of authentic leadership. And, as Wood- 
row Wilson once said, “A bar association should 
be greater than the individual lawyer. It should 
embody not the individual ambition of the prac- 
titioner, but the point of view of society with re- 
gard to the profession.” Forty-eight state asso- 
ciations and more than fifteen hundred local as- 
sociations are working in concert with the na- 
tional body for the improvement of law and its 
administration. Never in history have there been 
sO many agencies so earnestly and unselfishly en- 
gaged in this enterprise as at the present time in 
the United States. 


American lawyers know that they stand before 
the bar of public opinion today. Wisely they are 
considering how they can make their profession 
more efficient and useful and the administration 
of justice more perfect. And, as the beneficiaries 
of a legally protected monopoly constantly 
threatened by lay encroachments, they remem- 
ber it was said to Cain: “If thou doest well shalt 
‘hou not be accepted?” 


The result will be opportunity to carry through 
progressive policies which will greatly increase 
the value of membership in the Association. 


Substitutes for Radio Advertising 


The bar needs more public respect. The surest way to gain 
public respect is to be deserving thereof.—Justice Alfred Budge. 


It is emphatically better that we do not have 
the “giftie’ to see ourselves as others see us. 
That a slight approach to this gift is useful, how- 
ever, is indicated by a brief article concerning 
criminal justice in Boston. “Every defendant 
who appeals from a lower court sentence, or is 
held for the grand jury, is bound over to the 
next sitting of the Suffolk County superior court,” 
which begins on the first Monday of the suc- 
ceeding month. This rule appears to be a vestige 
of court administration of more than one hundred 
years ago. 

The effect is to cause in the earlier part of 
each month a hopeless congestion of the criminal 
calendar, while in the last week or two there may 
not be enough cases to keep the courts open. A 
rule having no possible affirmative value results in 


great hardship to many persons and makes the 
court appear stupid. A respondent sentenced 
in a lower court on November 2 may not have 
his appeal reached until the latter part of De- 
cember, and may remain in jail unjustifiably and 
at public expense, when the court, by abolishing 
its anachronistic and silly terms, could readily 
dispose of the appeal within a few days. “The 
judges are available; the machinery of the court 
is ever ready to function; the jail is full of men 
to be tried. Only an obsolete [?] practice keeps 
the wheels from turning.” So says Wilbur G. 
Hollingsworth, counsel for the Voluntary De- 
fenders Committee, in the Boston Bar Associa- 
tion Bulletin for December. 

On the whole Massachusetts has more to teach 
than to learn when compared with many states. 
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Then why the disgrace of this wasteful and un- 
just system? Presumably the answer is, lack 
of abil‘ty to see and comprehend. ; 

It is far more agreeable and politic to point out 
steps in advance rather than shortcomings. The 
excuse for this comment then is the need for 
bar association officers to try to see the insti- 
tutions of the law and rate them as ordinary 


Uniform Expert 


ALBERT 


Expert opinion evidence appeared as an ele- 
ment in the legal process at least as early as the 
fourteenth century. Juries of experts appear to 
have been generally impanelled to pass upon 
questions involving knowledge peculiar to a cer- 
tain trade, while in other cases the expert was 
called by the judge to act as his personal coun- 
sellor. Such evidence, therefore, antedated the 
transition under which the jury ceased to com- 
bine the functions of judges of fact and witnesses 
and became merely triers of fact. When, as a 
result of this change. the courts evolved the rule 
against the admission of opinion and hearsay evi- 
dence, the use of experts be'ng established and 
convenient remained unaffected as a means of as- 
sisting the jury to interpret matters of fact bear- 
ing scientific implication. In the process of ad- 
justment to the newly conceived status of jury 
trial, a system was developed through judicial 
interpretation under which experts were no longer 
summoned by the court but by the parties, and 
under which they supplied the jurors with ab- 
stract scientific evidence. 

This is the system under which expert evi- 
dence is admitted. It is the system which is em- 
ployed today, notwithstanding the fact that it has 
been the object of an ever-increasing criticism 
and condemnation by the legal and medical pro- 
fessions. Designed orignally to accommodate 
comparatively rare cases involving the crude sci- 
ence of an earlier day, the use of expert evidence 
has increased until it has become an important 
and often controlling factor in an estimated sixty 
per cent of our more important litigated business. 
It is striking that a legal system which under the 
pressure of trade and commerce could expand to 
embrace the law merchant and the concept of the 
corporate entity should prove unable to avail it- 
self of the benefits of the applied sciences upon 





*Dean of the University of Illinois School of 
law: member of the National Conference of Com- 
missioners on Uniform State Laws. 
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citizens see and appraise. There are snags enough 
in jud’cial administration, from j. p. to supreme 
courts, to give all local and state associations a 
productive field of work. When any improve- 
ment is made it will be easy to get publicity for 
it, and such publicity is likely to be far more 
convincing than self-laudation by rad‘o or other- 
wise. 


Testimony Act 


J. Harno* 


which that same trade and commerce is founded. 
The reason for this is to be found in the evils 
inherent in the system under which this evidence 
is admitted. It is but natural that the bench and 
the bar have been distrustful of extending its 
scope. Parties consistently employ experts upon 
the strength of their bias, which may range from 
a professional prejudice to naked perjury. So 
long as this spir't of partisanship remains, regula- 
tion and reform will be held futile and courts wi!! 
feel constrained to confine this testimony strictly 
within technical rules. 

There can be no doubt of the need for expert 
testimony. The problem is how to eliminate the 
ev Is of bias and partisanship which shape it. The 
National Conference of Commissioners on Uni- 
form State Laws' has prepared the following act 
which is aimed to remedy these evils. This act 
authorizes the court to select and summon expert 
witnesses; it provides for conferences and joint 
reports of these witnesses, for their personal ex- 
am nation of the subject matter of the contro- 
versy, and for the removal of the objectionable 
features in the hypothetical question. 


A Uniform Act Empowering the Court to Ap- 
point Expert Witnesses in Civil and Criminal 
Proceedings, Providing for Conferences and 
Joint Reports of Expert Witnesses, and the 
Compensation of Expert Witnesses. 


Section 1. (Court Empowered to Appoint Ex- 
pert Witnesses.) Whenever, in a civil or criminal 





*The committee which acted for the Conference 
in preparing the Act consisted of the following 
individuals: Douglas Arant, Charles V. Imlay, 
John FE. Laughlin, A. W. McCollough, William W. 
Moss, Raymond T. Nagle, Frank Pace, William 
R. Shands and Albert J. Harno, Chairman. The 


following were on the committee and assisted in 
preparing the first draft of the Act: Laurence W. 
DeMuth, Henry C. Mackall and William C. Ram- 
sey. Colonel John H. Wigmore gave valuable as- 
sistance to the committee. 
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proceeding, issues arise upon which the court 
deems expert evidence is desirable, the court, on 
its own motion, or on the request of either the 
state or the defendant in a criminal proceeding, or 
of any party in a civil proceeding, may appoint 
one or more experts, not exceeding three on each 
issue, to testify at the trial. 


Comment: Any correction of the problem of 
expert testimony must begin by striking at biased 
testimony which prevails under the present sys- 
tem. The problem and the remedy were well 
stated by Justice Henshaw of the Supreme Court 
of Cal’fornia in Estate of Dolbear, 149 Cal. 227, 
243 (1906): 

“This kind of expert testimony, given under 
such circumstances, even the testimony of able 
and disinterested witnesses, as no doubt these 
were, is in the eye of the law of steadily decreas- 
ing value. The remedy can only come when the 
state shall provide that the courts and not the liti- 
gants shall ca!l a dis‘nterested body or board of 
experts who shall review the whole situation and 
then give their opinion with their reasons there- 
for to the court and jury regardless of the con- 
sequencies to either litigant.” 

See also, Jessner v. State, 202 Wis. 184, 193 
(1930). 

California has the follow:ng statute (Code of 
Civ. Proc. of Cal., 1935, s. 1871): “Whenever it 
shall be made to appear to any court or judge 
thereof, either before or during the trial of any 
action or proceeding, civil or criminal, pending 
before such court, that expert evidence is, or will 
be requ'red by the court or any party to such 
action or proceeding, such court or judge may, on 
motion of any party, or on motion of such court 
or judge, appoint one or more experts to investi- 
gate and testify at the trial of such action or pro- 
ceeding relative to the matter or matters as to 
which such expert evidence is, or will be re- 
quired...” 

S‘milar statutory provisions are found in Rhode 
Tsland and Wisconsin (Rhode Island, Gen. Laws, 
1923, Chap. 342, s. 5002; Wisconsin, Stat., 1931, 
s. 357.12). 

Various professional groups have made pro- 
posals of like import. See Expert Testimony 
Statute proposed in the Second Report of the 
Judicial Council of New Jersey (1931) p. 79; 
statute proposed by the Medico-Legal Society of 
New York (1907); statute proposed by a com- 
mittee of the Board of Circu't Judges of Wiscon- 
sin (1919); s‘atute p-oposed to Congress by the 
Committee on Jurisprudence and Law Reform of 
the American Bar Association, Reports of AB A., 
Vol. 51, 435, 437 (1926). See also an illuminat- 
ing study covering various phases of expert tes- 


timony, Report, Law Revision Commiss‘on, New 
York (1936) pp. 796-870. 

Section 2. (Notice When Called by Court ) 
The appointment of expert witnesses by the court 
shall be made only after reasonable notice to the 
parties to the proceeding of the names and ad- 
dresses of the experts proposed for appointment. 

Comment: This section and section 3 are de- 
signed to guard against surprise and to preserve 
to an accused the right to know the names of the 
witnesses who will testify against him. Notice, 
it is believed, will also facilitate an agreement 
upon the experts to be called, as provided in sec- 
tion 4. 

The provision in the Wisconsin statute is (Stat.. 
1931, s. 357.12), “. . . the judge of the trial 
court may after notice to the parties and a hear- 
ing, appoint .. . experts...” 

See also, American Law Institute Code of 
Criminal Procedure, s. 308, and statute proposed 
by Committee on Crime and Insanity of Ameri- 
can Institute on Criminal Law (1914). 

Section 3. (Notice When Called by Parties ) 
Unless otherwise authorized by the court, no 
party shall call a witness, who has not been an- 
pointed by the court, to give expert testimony un- 
less that party has g'ven the court and the ad- 
verse party to the proceeding reasonable notice 


of the name and address of the expert to be 
called. 


Comment: 


Statute Proposed to Congress by the Commit- 
tee on Jurisprudence and Law Reform of Ameri- 
can Par Association, Reports of A. B. A., Vol. 51, 
435, 437 (1926): “Unless otherwise ordered by 
the court, and for good cause shown, no partv 
shall call a witness for the express purpose of giv- 
ing expert testimony in any action tried before a 
jury, unless he shall in advance of the trial have 
given such reasonable and specific notice in writ- 
ing to the court and to the other parties to the 
action as will enable them conveniently to prepare 
counterva'ling evidence.” 

Section 4. (Agreement on Expert Witness-s 
by Parties.) Before appointing expert witnesses, 
the court may seek to bring the parties to an 
agreement as to the experts desired, and. if the 
parties agree, the experts so selected shall be 
appointed. 

Comment: The Medico-Legal Society of Mas- 
sachusetts proposed a statute in 1897 which pro- 
vided that the parties to any proceeding in court, 
before the trial, may agree upon an expert v ho 
shall make such an examination of the case as in 
his judgment may be necessary. 


Section 5. (Inspection and Examination of 
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Subject Matter by Experts.) Expert witnesses 
appointed by the court shall, at the request of the 
court or of any party, make such inspection and 
examination of the person or subject matter com- 
mitted to them as they deem necessary for the 
full understanding thereof and such further rea- 
sonable inspection and examination as any party 
may request. Reasonable notice shall be given 
to each party of the proposed inspection and ex- 
amination of persons, things, and places, and each 
party shall be permitted to be represented at such 
inspection and examination. Experts called by 
the court or by the parties in the proceeding shall 
be permitted access to the persons, things, or 
places under investigation for the purpose of in- 
spection and examination. 

Comment: This section is designed to fortify 
expert evidence by providing for a personal ex- 
amination of the subject matter wherever prac- 
ticable. Expert testimony based upon personal 
examination has been looked upon with favor. 

It was asserted in the case of Jessner v. State, 
202 Wis. 184 (1930) that the provision for ex- 
amination by experts when exercised to deter- 
mine the sanity of the accused was a violation of 
his constitutional privilege against self-incrimina- 
tion. This contention was rejected by the court, 
which pointed out that the determination of the 
accused’s sanity or lack thereof did not amount 
to the furnishing of proof of the act or of “a 
necessary and essential part of a crime” within 
the test laid down by Chief Justice Marshall in 
the Trial of Aaron Burr, 1 Robertson’s Rep. 208, 
244 (1807). 

Rhode Island has a statute on this subject 
(Gen. Laws, 1923, Chap. 342, ss. 5003-5004). 
Statutes of like import have been proposed by the 
Medico-Legal Society of New York (1907); the 
Board of Circuit Judges of Wisconsin (1919); 
and the Committee on Crime and Insanity of the 
American Institute on Criminal Law (1914). 

Section 6. (Report by Experts and Filing 
Thereof.) The court may require each expert it 
has appointed to prepare a written report under 
oath upon the subject he has inspected and ex- 
amined. This report shall be placed on file with 
the clerk of the court at such time as may be 
fixed by the court and be open to inspection by 
any party. By order of the court, or on the re- 
quest of any party, the report shall be read, sub- 
ject to all lawful objections as to the admissibil- 
ity of the report or any part thereof, by the wit- 
ness at the trial. 

Comment: The substance of this section is 
found in most expert testimony statutes. It has 
as its purpose the setting out in a connected and 
coherent narrative the results of the examination 
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made by the appointed experts. Comprehension 
of a technical analysis is often difficult for a juror 
and presentation of such analyses in the most 
lucid form possible is often desirable. The pro- 
vision for filing, subject to inspection by either 
party, is in keeping with the discovery provisions 
of modern practice acts. Here it serves not only 
to guard against surprise but also insures the 
most comprehensive examination into all aspects 
of the problem, which should be the end of all 
expert inquiry. 

The Wisconsin provision reads (Stat., 1931, s. 
357.12): “Each expert witness appointed by the 
court may be required by the court to prepare a 
written brief report under oath upon the mental 
condition of the person in question and such re- 
port shall be filed with the clerk at such time as 
may be fixed by the court. Such report may with 
the permission of the court be read by the wit- 
ness at the trial.” 

The Rhode Island statute has a similar provi- 
sion. See Rhode Island Gen. Laws, 1923, Chap. 
342, s. 5003. 

See also statutes proposed by the Committee 
on Crime and Insanity of American Institute on 
Criminal Law (1914), by the Board of Circuit 
Judges of Wisconsin (1919), and by the Commit- 
tee on Jurisprudence and Law Reform of the 
American Bar Association, Reports of A. B. A., 
Vol. 51, pp. 435-441, at p. 437 (1926). 

Section 7. (Conference and Joint Report by 
Expert Witnesses.) The court may permit or re- 
quire a conference before the trial on the part of 
some or all of the expert witnesses, whether sum- 
moned by the court or the parties or both; and 
two or more of them may unite in a report which 
may be introduced at the trial by any party or by 
order of the court, subject to all lawful objec- 
tions as to the admissibility of the report or any 
part thereof. 

Comment: The inherent weakness of all trials 
involving expert testimony lies in the fact that an 
expert cannot, in a brief examination, inculcate 
upon twelve laymen a comprehension which has 
required years of study and experience for him to 
acquire. In order that the difficulties involved 
in grasping complex technical explanations be 
minimized, all needless contradictions, diversions 
and false issues should be avoided. The basic 
principle of common-law pleading is that the jury 
shall not be overwhelmed with collateral and non- 
germane matter. It is even more essential, when 
called upon to solve a scientific problem, that the 
crux of that problem be stated as clearly as pos- 
sible. It is common knowledge that in all arts 


and skills there exist differences in the use of 
terms, in approaches, and refinements of theory 
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which nevertheless spring from and lead to sub- 
stantive principles upon which there is agree- 
ment. The object of this section is to eliminate 
secondary differences and to present the matter in 
a form more nearly comprehensible to the juror. 
See Wigmore, Evidence, Vol. I, s. 563 (2d ed., 
1923). 


Section 8. (Expert Witnesses Called to Tes- 


tify by Court or Parties.) At the trial the court 
or any party may call any expert witness ap- 
pointed by the court. The fact that he has been 
appointed by the court shall be made known to 
the jury, and he shall be subject to cross-exami- 


‘nation by any party on his qualifications and the 


subject of his testimony. Any party to the pro- 
ceeding may also call other expert witnesses, sub- 
ject to the provision of Section 3, but the court 
may impose reasonable limitations upon the num- 
ber of witnesses so called. 

Comment: This section provides that the call- 
ing of court experts shall not impair the privilege 
of the parties to call their own witnesses, and 
that experts summoned by the court shall be sub- 
ject to cross-examination in like manner as those 
summoned by the adverse party. 

The Wisconsin statute has the following provi- 
sion (Stat., 1931, s. 357.12): “. . . The fact that 
such expert witnesses have been appointed by the 
court shall be made known to the jury, but they 
shall be subject to cross-examination by both par- 
ties, who may also summon other expert wit- 
nesses at the trial, but the court may impose rea- 
sonable limitations upon the number of wit- 
nesses who may give opinion evidence on the 
same subject.” 

On the power of the court to limit the number 
of expert witnesses, see Sizer v. Burt, 4 Denio 
(N. Y.) 426, 428 (1847). 

Section 9. (Examination of Experts.) (1) An 
expert witness may be asked to state his infer- 
ences, whether these inferences ave based on the 
witness’ personal observation, or on evidence in- 
troduced at the trial and seen or heard by the 
witness, or on his technical knowledge of the 
subject, without first specifying hypothetically 
in the question the data on which these infer- 
ences are based. 

(2) An expert witness may be required, on di- 
rect or cross-examination, to specify the data on 
which his inferences are based. 

Comment: The aim of this section is to 
remedy a major evil. The courts have supported 
the proposition, when an expert has testified to 
the facts, that no hypothetical question is neces- 
sary. The courts also generally tend to permit an 
opinion based upon the truth of a particular wit- 
ness’ testimony, and some have even gone to the 
length of permitting an opinion to be based upon 


all the facts given in evidence where they are not 
in conflict. The statute proposed goes one step 
further and would permit an opinion in all cases 
irrespective of conflict, insuring, however, a full 
and complete elucidation of the underlying prem- 
ises through cross-examination. Upon cross-ex- 
amination the particular facts whch the expert 
has considered, together with the weight and con- 
struction he has put upon them, can be dissected 
and examined. Although this has not been the 
regular practice, it is not without the confirmation 
of the courts. See Beckwith v. Sydebotham, | 
Camp. 116, 117, 170 Eng. Re. 897 (1807); Com- 
monwealth v. Johnson, 188 Mass. 382 (1905). 
There is here no attempt to obstruct or limit the 
jury in its determination of the ultimate fact. 

The principal objection to the hypothetical 
question, asice from the fact that it is expensive 
and tedious, is that its practical effect is to pro- 
mote just that evil which it was designed to 
remedy. It has been termed by Justice Holmes 
“a logical necessity but a practical incubus.” The 
long-drawn-out hypothetical question, instead of 
assisting the jurors, confuses and misleads them 
until they are forced to abandon expert opinion 
entirely and decide the issue upon other grounds. 
See also Mr. Wigmore’s statement on this prob- 
lem and its solution, Evidence, Vol. I, s. 686 (2d 
ed., 1923). 

Section 10. (Compensation of Expert Wit- 
nesses.) The compensation of expert witnesses 
appointed by the court shall be fixed by the court 
at a reasonable amount. In criminal proceedings 
it shall be paid by the (county) under the order 
of the court, as a part of the costs of the action. 
In civil proceedings the compensation of experts 
appointed by the court shall, after it has been 
fixed by the court, be paid in equal parts by the 
opposing litigants to the clerk of the court at 
such time as the court shall prescribe, and there- 
after assessed as costs of the suit. The fee of an 
expert witness called by a party but not appointed 
by the court shall be pa’d by the party by whom 
he was called, and the amount of such fee shall 
be disclosed if requested upon cross-examination. 
The receipt by any witness appointed by the 
court of any compensation other than that fixed 
by the court, and the payment of, or the offer or 
promise by any person to pay such other compen- 
sation shall be unlawful.” 

Comment: The primary purpose of this section 
is to secure, at least in so far as concerns the 
court-appointed expert, a divorce ng of expert 
opinion from the source of compensation. The 
*The remaining sections of the act deal re- 
spectively with: Uniformity of Interpretation. 
Severabilitv, Short Title, Repeal, and Time of 
Taking Effect. 
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difficulty of securing unbiased opinions from wit- 
nesses whose compensation is disproportionate to 
their services or cont ngent upon the outcome 
of the suit is sufficiently reflected in the number 
of statutes which established the fee either abso- 
lutely or in the discretion of the court. The 
problem is two-fold. Extra compensation, on the 
one hand, tends to produce colored evidence, and, 
on the other hand, a litigant’s poverty tends to 
make it impossible for him to secure adequate tes- 
timony. By the proposed act the parties are 


assured of the services of competent experts at a 
reasonable fee. 

The following statutes bear on this subject: 
California, Code of Civ. Proc., 1935, s. 1871: 
Rhode Island, Gen. Laws, 1923, Chap. 342, s. 
5002 ; Wisconsin, Stat., 1931, s. 357.12.* 

*Copies of the Act with more extensive anno- 
tations may be obtained from William C. Ram- 
sey, Secretary of the National Conference of 
Commissioners on Uniform State Laws, 1140 
North Dearborn Street, Chicago, Illinois. 


Success of Pretrial Hearings Demonstrated 


All Interests Concerned in Litigation Receive Benefit From Analysis of 
Cases—Pretrial Rule for U. S. District Courts A Strong Feature 


The theory and practice of pretrial procedure 
is very simple. It consists merely of the investi- 
gation or analys's of a pending action in order to 
insure determination of the precise question or 
questions at issue, the elimination of unessential 
matters of proof, and so shaping the case as to 
insure that it will be tried in an efficient manner. 

But even with this simplicity, and notwith- 
standing its bref history, there has been a con- 
siderable body of commentary on the subject, and 
coubtless will be much more. It is obvious that 
the time is not distant when every lawyer will 
need to understand all that is involved, and espe- 
cially the value to himself of this procedure. 

No better introduction could be des:red than 
Professor Sunderland’s address, delivered at the 
Kansas City convention of the American Bar As- 
sociation and published in this JourRNAL for De- 
cember, which gave pretrial hearings their place 
in the long evolution of Anglo-American civil 
procedure. A second speaker was Judge Joseph 
Moynihan, of the Wayne circuit court (Detroit) 
who told of experience in the past four years 
where the practice was first established. The 
purpose of this article is to present much of what 
Judge Moynihan said by way of description and 
in answer to questions, together with related 
facts. 

Since 1930 the Wayne circuit court has had an 
executive judge with large powers of supervision. 
Like most other large city courts it had fallen far 
behind with its work. A most urgent need was 
that of expeditious trial of lien cases. This was 
effected by Executive Judge Jayne by determin- 
ing on a preliminary hearing the precise facts at 
issue and referring cases to masters for trial.' 
Thus was revived the formulary procedure of 


Rome at the best period of Rome's law and ad- 
ministration.” 

In 1932 the principle of formulating issues in 
advance of trial was adopted for all civil actions 
at law. The court had indeed become integrated. 
Every month its eighteen judges dined together 
and spent the evening in consideration of needs 
disclosed by the monthly report on all trials and 
the state of dockets. At that time cases were 
being reached nearly four years after filing. In 
the past year or two cases have been on trial after 
ten months, but any case is advanced for trial 
on the motion of a party willing to waive jury 
trial, and such waivers, in both contract and tort 
actions, had already become the more common 
course.*® 

It is a curious fact that in England, at the 
same time, pre-trial hearings, under the name of 
“the new procedure,” were adopted in response to 
public demands for promptness in reaching trial 
and economy in courtroom hours.* 

In Professor Sunderland’s description of the 
Detroit practice there is a very clear statement 





1. See Detroit Circuit Court Integrated, this 
Journal, vol. 14, p. 174. This article contains a 
fairly complete description of methods of admin- 
istration adopted up to 1931 which greatly im- 
proved the efficiency of the Wayne circuit court. 

2. See Speedy Justice in Ancient Rome, by 
Prof, Albert Kocourek, in this Journal, vol. 5, p. 4. 

3. See Pretrial Procedure in Wayne Circuit, 
this Journal, vol. 16, p. 136. It should be under- 
stood that if the party not asking for speedy trial 
had demanded trial by jury, then there would be 
jury trial. 

4. See The New Procedure of the English 
Rules, by Prof. Robert W. Millar, 27 Ill. L.R. 
No. 4. Comment on same in this Journal, vol. 


16, p. 141. 
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of the essential features of pretrial procedure. 
Cases presumably ready for the trial calendar are 
set for hearing a few weeks in advance. The 
rule or order requires counsel to attend, and it is 
desirable also that the parties be present. The 
first step is to ascertain whether the pleadings are 
satisfactory, and to have any needed changes 
made. Particulars may be required, and various 
matters of proof which may be precisely deter- 
mined are referred to counsel, with a week’s 
time to settle them. Stipulations as to facts, if 
made, are noted on the memorandum sheet. The 
judge is able, and in most cases speedily, to enter 
on this sheet, the exact issue. The memorandum 
becomes a part of the file and accompanies it to 
the trial room, and is to be accepted by the trial 
judge. The analysis of the case is ordinarily in 
open session, but if a possibility of settlement ap- 
pears, its discussion is in chambers. There is no 
court reporter present. 

Under this procedure the case appears on a 
trial call with assurance that proofs which can- 
not be successfully controverted are stipulated, 
that the parties are as free from the hazard of 
surprise as it is possible to make them, and that 
proof will be directed to the determined issue or 
issues.® 

For all who are concerned in good faith, in- 
cluding the court itself, there is a great saving 
through this pretrial hearing. In Detroit it was 
deemed best to send each case to a judge who 
had not “pretried” it. This was to avoid having 
the trial in the hands of a judge who had heard 
admissions made previously in negotiations for 
settlement. A previous step, which assisted in 
developing this practice, had been that of invit- 
ing lawyers to appear before a judge for the pur- 
pose of conciliation. The lack of any cons der- 
able success through this procedure, coupled with 
the expected reluctance of lawyers to comply with 
the new pretrial rule, explains the practice of hav- 
ing trial before a judge who is entirely unin- 
formed as to the case. 


Lawyers Must Assist Court 


The matter of compulsory attendance at the 
pretrial hearing was the one thing whch gave 





5. See Pretrial Procedure Successful, this Jour- 
nal, vol. 17, p. 140. In this article mention is made 
of an action against an insurance company in which 
defendant’s answer contained fourteen separate 
defenses. The pretrial memorandum informed the 
trial judge, Harry B. Keidan, that, “The only 
issue is whether, at the time of reinstatement. the 
insured had cancer of the esophagus.” Judge 
Keidan reported a saving of half the time that 
otherwise would have been required for trial. 
There was reported recently by Chief Justice 
Bowron, of the Los Angeles County superior 
court, a saving of two days in the trial of one 
case by a like narrowing of the issues. 


concern to the bench. Experience showed, though 
there was some grumbling at first, that practi- 
tioners were not slow in realizing that they 
had much more to gain than lose when they as- 
sisted the court to get their cases ready for a 
trial in which disputed facts alone would be the 
subject of inquest and decision. The reasons for 
this acquiescence will appear. 

Returning to the question of prejudice on the 
part of a judge who has listened to talk of set- 
tlement, it must be said that the Detroit theory, 
while entirely practical in a large court, is quite 
beside the question. It has correctly occurred to 
many practitioners that it is absurd to believe that 
a judge fit to try any case at all is unfit to try 
one concerning which he has heard some talk by 
the parties or counsel. 

Pretrial hearings are emphatically within the 
scope of individual judges who try all cases in 
any single county or circuit. A judge who has 
bias and is controlled by it is not more unsafe 
after presiding at a pretrial hearing. 

Judge Moynihan was most emphatic in respect 
to the power of every court to require pretrial 
hearings. The principle has always been main- 
tained, and frequently embodied in acts, that 
courts have power to make rules not inconsistent 
with those adopted by a higher authority. 

An instance of this is the practice in the De- 
troit court of permitting instalment payments on 
judgments. Plaintiffs have done better and many 
defendants saved from insolvency by postponing 
entry of judgment as long as payments are made 
in accordance with the court’s orders. Justice is 
accomplished without taking the pound of flesh. 

Pretrial in Massachusetts and California 

There doubtless are jurisdictions where law 
dockets are as badly bogged down as they have 
been in recent years in Massachusetts, but few. 
certainly, where there has been more earnest 
struggling against delay. This JouRNAL has told 
of various administrative expedients adopted in 
that state. Before venturing with pretrial prac- 
tice the superior court sent one of its judges, 
together with the head clerk of the Suffolk county 
court (Boston) to Detroit to study this subject. 
Judge Coxe reported favorably and the experi- 
ment was undertaken in the metropolitan county. 
The system yielded all that was expected and has 
already proved successful in districts having but 
one judge.? 

There was in Boston the same fear in advance 
of the experiment that was felt in Detroit at the 

6. See Pretrial Practice Succeeds in One-Judg 
County (Essex County, Mass.), this Journal, vol. 


20, p. 247. 
7. Ibid, note 6. 
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initial stage, that the bar might seriously disap- 
prove. The local bar association gave the matter 
hearty support, appealing to practitioners to sus- 
pend prejudice until there had been a fair trial 
of the innovation, as had been done likewise in 
Detroit. The result in Boston parallels that in 
Detroit. The bar finds the procedure beneficial. 
These instances should go far to reassure enter- 
prising judges elsewhere who wish to facilitate 
the course of ordinary civil litigation. 

The Los Angeles superior court was next to 
give the system a trial. This court had in previ- 
ous years shown a powerful inclination toward 
administrative measures aimed at promptness in 
reaching trial. It is probably the first large court 
to report complete success in keeping abreast 
with its work.* 

As for introduction locally it appears highly 
probable that any trial judge, or bench of judges, 
would have no serious difficulty in testing pre- 
trial practice. Only the leadership of the judge 
is needed to afford a sufficient test. The writer 
knows well one judge who serves several coun- 
ties, and who has employed an informal kind of 
pretrial hearing, by analyzing every case at the 
beginning of the term. Any judge could do this, 
and doubtless soon would find it better to allow at 
least two or three weeks to elapse between pre- 
trial and submission in open court. This would 
permit of making good any deficiencies in the 
preliminaries, and so stabilize the term calendar. 


Means of Thwarting Racketeers 


At an early stage in the history of this subject 
the late George T. McDermott of the Un'ted 
States circuit court of appeals wrote for this 
JOURNAL an account of his use of pretrial pro- 
cedure as a practitioner and as a district court 
judge. It was entirely info-mal, and came into 
use because of the imperative need of disposing 
of certain strike actions in the oil fields. A dis- 
covery of oil resulted in the clouding of land 
titles for miles around. The suits were brought 
to suspend drilling until tribute would be paid. 
The ordinary procedure simply played into the 
hands of racketeers, as delay always tends to do. 

The situation was met by filing an answer the 
day after summons was served, and at the same 
time serving notice of motion for immediate trial, 
setting out the irreparable damage flowing from 
delay. Here we quote: “That brought the parties 
face to face with the trial judge immediately. 
The trial judges in the oil country recognize a 
strike lawsuit on sight. When plaintiff’s counsel 
appeared on the motion, within ten days after he 
brought his suit, he was put to the rack of the 





8. Los Angeles Court Farns Reputation, this 
Journal, vol. 19, p. 60. 


questions, ‘Just what is your claim?’ and ‘Why not 
try it next week?’ These queries ended his effort 
to use the process of the court for extortion.’ 

Perhaps the most notor‘ous and common in- 
stances of using judicial machinery for racketeer- 
ing arise where there is delay in the trial of tort 
cases. Facts discovered in New York City show 
that such delay invites strike actions and goes 
far to compel the payment of tribute. The most 
d:rect approach to solution in that city has been 
to punish runners, crooked doctors and shyster 
lawyers. This helps some, but is in no way com- 
parable to pretrial hearings as a means for un- 
masking fake actions. In such a situation the 
analysis of the case should be undertaken very 
soon after it is started. If a case is not fit for 
trial at all, its status should be discovered at the 
earl'est possible day. There has been no other 
means found for accomplishing this. Where cal- 
endars are “current” pretrial hearings would 
naturally come soon after cases are “at issue,” as 
in Los Angeles, and this stage could readily be 
expedited. The New York judicial council has 
recommended pretrial hearings in two of the met- 
ropolitan boroughs. 


Pretrial Rule for U. S. District Court 


The next reference to our subject is naturally 
to the United States district court draft rules, 
now in the hands of the supreme court. The 
committee which produced the original and re- 
vised drafts did not overlook this new aid to 
justice. In the first draft, however, there was 
little scope afforded. It was provided that the 
court, after passing on motions for summary judg- 
ment, if trial was still necessary, should ascer- 
tain the facts involved “by examining the plead- 
ings and the evidence before it and by interrogat- 
ing counsel,’ and determine what material facts 
were actually controverted, and so limit the scope 
of the trial. 

When it came to revision the committee had 
become convinced of the need for a broad pre- 
trial provision, and, this writer is informed, the 
self-explanatory rule here quoted, was drafted by 
Chairman William D. Mitchell."! 


In any action, the court may in its discretion 
direct the attorneys for the parties to appear be- 
fore it for a conference to consider 

1. The simplification of the issues ; 

2. The necessity or desirability of amendments 

to the pleading ; 

3. The possibility of obtaining admissions of 





Just What is Your Defense?, by George T. 


McDermott, J., this Journal, vol. 18, p. 100. Also 
editorial in same number, p. 99. 

10. Preliminary Draft, Rules of Civil Pro- 
cedure, etc., May, 1936, rule 44, p. 78. 

11. Report of the Advisory Committee on Rules 
for Civil Procedure, etc. April, 1937, Rule 16, p. 44. 
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fact and of documents which will avoid un- 
necessary proof; 
4. The limitation of the number of expert wit- 
nesses ; 
The advisability of a preliminary reference 
of issues to a master for findings to be used 
as evidence when the trial is to be by jury; 

6. Such other matters as may aid in the disposi- 

tion of the action. 

The court shall make an order which recites the 
action taken at the conference, the amendments 
allowed to the pleadings, and the agreements made 
by the parties as to any of the matters considered, 
and which limits the issues for trial to those not 
disposed of by admissions or agreements of coun- 
sel; and such order when entered shall control 
the subsequent course of the action. The court in 
its discretion may establish by rule a pretrial cal- 
endar on which actions may be placed for con- 
sideration as above provided and may either con- 
fine the calendar to jury actions or extend it to 
all actions. 


qr 


Some Advantages in Pretrial Hearings 


An attempt will be made to list the benefits 
which are made available by pretrial hearings: 

Settle pleadings. Experience shows that plead- 
ings often require amendment. Judge Moynihan 
stressed the fact that there is much saving of the 
trial court’s time, previously taken up by motions 
to amend pleadings after the call of the case, 
which caused postponements and upset estimates 
of time depended upon by litigants in succeeding 
cases. 

Disposal of preliminary motions. This heading 
includes requests for additional particulars. It 
should be noted also that the pretrial hearing 
often accomplishes all that could be sought from 
discovery. Discovery remains in the more en- 
lightened jurisdictions, as it should, but this in- 
expensive substitute should also be available. 

Obtaining admission of facts and documents. 
This is one of the outstanding features of pre- 
trial procedure. A continuance for a few days 
often results in stipulation of non-refutable facts, 
such as measurements, time of day, and so forth, 
and confines the trial to contentious matters. 

Limiting number of witnesses. This follows 
from the opportun‘ty for stipulating facts. The 
idea of agreement on the number of expert wit- 
nesses appears to emerge for the first time in the 
draft federal court rule. 

Final disposal of cases. This may come about 
by settlements which otherwise would be left un- 
til the call of the case for trial, thus protecting 
the daily call from breaking down. Final dis- 
posal may result in the way Judge McDermott 
explained, when the plaintiff is clearly bluffing, or 
the pleadings and inquest reveal only a sham de- 
fense. Any court which permits trial of cases 
which can readily be ascertained to be without 


merit as to demand or defense is failing in its 
essential function. 

Facilitating settlements not made under duress. 
The presence of an unbiased umpire is often all 
that is needed to enable adverse parties to reach 
agreement, who hesitate to indicate weakness by 
their voluntary offers. Settlements effected as a 
means of saving time or expense imply duress, 
and reflect adversely on the means for adminis- 
tering justice. Counsel can be relied upon to pro- 
tect their clients’ interests, and voluntary ad- 
justments may be conceived to be due process. 

Narrowing and defining the issues. Since all 
history has shown the incapacity of written plead- 
ings to reveal all pertinent matters in contro- 
versy, and surprise is a natural foe of justice, the 
determination of the essential issue before trial 
may be considered one of the largest values ob- 
taining in pretrial practice. 

Stabilizing the trial calendar. This is of great 
significance from the viewpo‘nt of courts and 
judges that want courtroom time to be spent in 
trying cases, and not waiting for them. The will- 
ingness of judges in large courts to make each 
day’s work short on any excuse, must be met 
by administrative superintendence, aided by pre- 
trial practice. Reports to judicial councils show 
the benefits on this score. 

Saving time in trial of cases. This is where 
litigants and witnesses benefit, and opportunity is 
afforded for commending the ways of lawyers and 
judges to the public mind. But lawyers must be 
presumed also to set a value on time and to ap- 
preciate assurance that cases will be tried at a 
definite, calculable time. If they begrudge any 
limit to the sport they enjoy they may observe 
that they will be able to try more cases per 
month when the tosh and twaddle have been 
screened out. 

Court becomes more than a mere passive 
agency. We shall not have divested the ways of 
justice from the barbaric age of its origin in 
Britain until every court and every judge is con- 
ceived of as an agent with actual power and an 
active responsibility. It is highly convenient for 
all judges to limit responsibility to umpiring, and 
addiction to this last vestige of a primitive and 
despised period accounts in large measure for the 
excesses of advocacy and the lack of terminal 
facilities in courts created to administer justice 
We quote from the report of the Massachusetts 
chamber of commerce committee, headed by A. 
Lawrence Lowell.’* 


“The proper conception of the administration of 
justice is something far larger than anything now 
envisaged by the bench and bar of Massachusetts. 
Real administration of justice is a positive thing. 
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It consists of positive powers, positively exercised. 
It is not the passive thing the public is now receiv- 
ing. The frnction of the judiciary . .. is to 
administer justice with all that the word adminis- 


ercised by sitting on a bench and watching justice 
float by.” 





12. See Clarion Call Sounded in Mass., this 


ter implies. 


That function is not adequately ex- Journal, vol. 18, p. 179. 


Arbitration and the Bar 
A. C. Lappin* 


“While these are the advantages of arbitral procedure over litigation in 
commercial causes, it is not amiss to emphasize the dependence of the pro- 
cedure upon the lawyer. Experience has verified that interdependence. Just 
as the complexity of modern commercial transactions and the intricacy of the 
controversies arising out of them prompt the selection of judges who are spe- 
cially qualified by their knowledge and training to understand the particular 
controversy and its commercial background, so does the profess‘onal training 
of the lawyer serve the indispensable purposes of identifying and settling the 
issues of the case. So does the lawyer’s professional training qualify him 
for the presentation of fit evidence in understandable fashion; so does his 
training in the method of advocacy serve a necessary function in the pres- 
entation of briefs and oral argument on the merits of the cause.”—Prof. Wes- 


ley A. Sturges, Yale Law School, in The Arbitration Journal, vol. 1, no. 1 


(Jan., 1937). 


My previous articles! on the subject of arbi- 
tration dwelt principally upon its practicability 
as a solution of the problem of the slow and 
expensive judicature of civil disputes. Ponting 
out the advantages of arbitration over litigation, 
I have consistently advocated the utilization of 
arbitration as a supplement to and not as a sub- 
stitute for the courts.? In this article I propose 
to address myself particularly to the bar with a 


v ew to clarifying certain situations, quelling or ‘ 


at least allaying some groundless fears of many 
attorneys, and indicating the possible and prob- 
able benefits to those members of the legal pro- 
fession who are forward-looking and open to con- 
viction. 

These views are not based upon the conditions 
prevailing during a given period in any jurisdic- 
tion but rather upon the methods employed in 
the administration of justice in civil matters as a 
vhole. Admitting at the very outset that here 





*Of the Detroit Bar. LL.B., George Washing- 
ton University. This article was written for, and 
published in, the Michigan Section of the Michi- 
gan Law Review, Nov., 1935. The author has 
had wide experience with arbitration. 

“The Case of Arbitration vs. Litigation,” 39 
Commercial L, J. 196 (1934); Editorial, Detroit 
Times (Mar. 5, 1934); et al. 

*“Arbitration should be viewed not as hostile 
to courts but as a special method of adjudication 
adapted to certain modern needs, a new arm of the 
law supplementing courts in a practical way.” 
Herbert Harley. 


and there a change of rules, a meritorious experi- 
ment, a concentration of responsibility, the pres- 
sure of public opinion and the like have resulted 
in some improvement, such betterment has, as a 
rule, been at best but temporary and woeful!y 
inadequate.* Concentration of responsibility in 
the executive judge and the creation of the so- 
called conciliation or pre-trial dockets have aided 
materially in placing the Circuit Courts of 
Wayne County, Michigan, in an enviable position. 
However, business conditions in general have also 
been an important contributing cause of the re- 
duced dockets and conciliation is not arbitration 
—it is but one of the many advantages of real 
arbitration. 


The Problem 


Complications and uncertainties are to be 
found at every point in our substantive law as 
well as in procedure. What rules shall be fo!- 
lowed, what authority shall apply, what court 
has jurisdiction, what is the law, what the cost? 
These and a dozen other questions arise to be- 
wilder the potential litigant contemplating the 
situation facing him as he seeks to settle his 
dispute or claim against his neighbor, his cus- 
tomer, h’s adversary. To the average litigant the 


“There can be no doubt that the public is pro- 
foundly dissatisfied with the results produced by 
current methods of procedure.” Professor Edson 
R. Sunderland, University of Michigan Law 
School. 
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present system looms upon the judicial horizon as 
a horrible nightmare. He asks for justice, he 
gets law; he wants something that is simple and 
speedy, inexpensive and final; he is given some- 
thing that is technical and costly, slow and seem- 
ingly endless. He expects to see plain, common 
sense principles applied as efficiently and expe- 
ditiously as to his task or business, but receives 
instead a complicated, incomprehensible and inex- 
cusable conglomeration of procedure—verily a 
bag of tricks to which he might properly remark 
“hit or miss I'll take this.’ 

Our system of jurisprudence was brought over 
by our ancestors; it was created to meet and 
probably did meet our primitive needs. Inven- 
tions, improvements and an indomitable pioneer- 
ing spirit have advanced our commerce beyond 
many bounds and our standard of living above 
all nations; only our governments, including our 
courts, remain out of harmony with modern 
trends. Tradition in our judicial procedure is 
too firmly established and technical devices are 
literally rotting our courts.5 During one recent 
year fifty thousand cases were pending in the 
New York Supreme Court and the cost of print- 
ing court record and briefs alone exceeded one 
and a half million dollars, though much of it is 
superfluous and never read. Seventy-five to 
ninety per cent of all cases involve facts rather 
than law, yet a simple, well-tried and readily 
ava'lable device for their quick disposition is 
largely ignored and would be thrown to the 
relentless winds by those who do not or will not 
understand. The parties want action; society 
wants action; yet uncertainty, errors, appeals, re- 
versals, new trials, etc., continue to protract 
litigation indefinitely, to the detriment of tax- 
payers and particularly the bar.*® 


*““The first concern of democracy is the adminis- 
tration of impartial justice, and this depends not 
upon mere institutions or formal arrangements but 
upon the extent to which the spirit of fair dealing 
actually animates the people. This spirit should 
find expression not simply in the work of our 
courts but in providing every practicable means for 
the adjustment of controversies with the simplest 
possible procedure so that just settlements may be 
promoted and the heavy burden of the courts light- 
ened.” Chief Justice Charles Evans Hughes, 

“The possibility of preserving the judicial or 
litigation method of settling controversies over 
facts depends on the bar abandoning its traditional 
hostility to progress.” Chief Justice Charles Evans 
Hughes. 

*“As a remedy to this condition arbitration stands 
supreme. The human mind has not devised a so- 
lution more logical, satisfactory or efficient.”” From 
U. S. Dept. of Commerce Report, June 30, 1924. 


Present methods mean that the cost of col- 
lecting is often greater than the amount involved; 
win or lose a case the customer is always lost. 
Under existing conditions, the weaker litigant is 
forced by the stronger to surrender, abandon his 
suit or settle for a mere pittance, regardless of 
merits. Now and then amounts of claims are 
reduced to get speedier action still afforded by 
some lower courts. The jury method of trial, 
often referred to as a sporting event, is hoary 
with age; we can respect the past but not live 
in it; for most purposes the jury system is as 
obsolete as the ox cart; the jury will “stall along 
to collect more fees”;? a unanimous verdict is 
still required in a hundred dollar claim while 
governments and industries appropriate millions 
and billions by majority votes; guess-work and 
compromise are inevitable; as a rule the jury is 
not selected for its impartiality but for its ignor- 
ance; it is confused by technical testimony, com- 
plex or conflicting legal rulings, dramatics and 
sympathies, and its excessive verdicts are often 
reduced or erroneous findings set aside by the 
court which might better have heard the case 
exclusively in the first place. The cost to the 
taxpayers of maintaining the ant quated jury sys- 
tem is out of all proportion to any possible 
advantage.® 

Too often legislatures make laws and rules to 
guide the courts of whose real needs they are 
unaware. Suits started over trivialities a-e 
cleverly converted into mountains by the ingredi- 
ents of too many technicalities, too much ex- 
pense, too much politics, too much delay, and 
too many appeals. Frequent resort to the courts 
by business men has been to their detriment and 
even brought them to the verge of ruin or bank- 
ruptcy. Often the superiority of merits counts 
less than the superiority of counsel. Now and 
then official decisions accomplish nothing but the 
harassment and wrath of one or both parties and 
litigation remains a combinat’on of twists and 
quirks—the gamble of gambles. 

The procedural ideas of American lawyers a e 
too often backward.® As a class, the bar hes 
the reputation of being reactionary and indiffer- 


‘A Detroit circuit judge. 

"Cost of jury trials reaches hundreds of dollars 
per day for each trial. Countless thousands of 
civil cases are awaiting jury trial in every populous 
center. 

"I! would feel better about my work if I coul4 
see that any advance had been made in law since 
I was admitted to the bar more than 50 years ago.” 
Clarence Darrow in his Autobiography. 
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ent..° The large amount of litigation is a real 
obstacle to progress; reduced litigation does not 
necessarily imply more and better justice—it 
may mean fear, disgust, compromise. Parties are 
perplexed; public rancor and discontent with the 
administration of justice are spreading, and the 
feeling that the bar is responsible seems to mani- 
fest itself in various ways and is becoming ramp- 
ant. 
The Solution 

What is the solution of the problem, the rem- 
edy for the situation? So long as human nature 
remains what it is, differences will arise and a 
way to adjust them must exist. Various reme- 
dies have been proposed and tried. Some bar 
associations have even gone to the extreme of 
recommending the refusal of further business 
until the congestion is relieved. That is sheer 
nonsense and would avail the bar nothing. 
However, a way must be found to have judicial 
administration keep step with changing civiliza- 
tion. Anything about the system that is impo- 
tent, whatever the cause, must be abandoned or 
at least adequately modified, radically if need be. 
There must be a destruction of the hatred which 
a law suit holds for the litigant. Some doubtless 
believe that action is up to the courts. Certainly 
the courts must ever be ready to cooperate, but 
I am convinced that the ordinary man looks to 
the legal profession, more than to any other 
factor, for a proper system of securing justice. 
The lawyers failing, the public begins to tinker 
with the judicial machinery, applies common 
sense, and organizes trade committees, adminis- 
trative boards and commissions with judicial 
powers—the direct outgrowth of efforts by lay- 
men who are dissatisfied with our judicial admin- 
istration.'! Unless we awake soon to a realiza- 





““The bar is nothing but a public service or- 
ganization. It is exactly like the railroads. They 
thought they didn’t have to pay any attention to 
the kind of service they rendered. They proceeded 
on that theory and we know what happened to 
them. The bar is in a sense a monopoly, but there 
are ways of avoiding recourse to the bar and to 
the courts. People can settle their difficulties 
through arbitration, and the public, acting through 
its legislative bodies, can create administrative 
commissions that can handle a large part of the 
business now done by the courts. The public will 
pursue that course if the profession does not fur- 
nish the kind of judicial service that the public 
demands.” Professor Edson R. Sunderland. 

™“Public dissatisfaction is steadily restricting 
resort to the courts and this will continue until a 
point is reached where the public is satisfied they 
can get what they want and what they pay for 
from the legal profession.” Professor Edson R. 
Sunderland. 
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tion of the true state of affairs, these quasi- 
judicial boards will multiply and inevitably the 
legal profession will suffer in proportion.12 The 
competition of the administrative bodies has 
made lawyers think, but not enough. If we, as 
lawyers, do not bestir ourselves immediately and 
lead the movement, the movement will lead us— 
lead us out of business.'* 

The bar must accept the responsibility or take 
the consequences. We do not lack opportunity 
but lack the will to utilize the opportunity. It is 
up to us, the lawyers, to sincerely tackle the 
problem; it is in our hands and it is for us to 
choose or devise and support the best plan. Ten 
years of study and extensive use have convinced 
me that arbitration is the most satisfactory plan 
yet devised. Thoroughly tried through the ages, 
arbitration increasingly pervades the air of Amer- 
ica. More than two thousand cities in the 
United States, including more than fifty in Mich- 
igan, have arbitration facilities; business is turn- 
ing increasingly to arbitration; it cannot be 
stopped and I warn lawyers to take heed and 
prepare not only to become a part of it but to 
lead the onward march. 


The Case for Arbitration 


Space forbids my dwelling upon the history 
of arbitration as a mode of judicial procedure. 
Suffice it to say that the use of arbitration has 
been traced back to many centuries before the 
Christian era. Plato in his book “Laws” wrote 
that “there shall be elected judges in the courts 
who shall be chosen by the plaintiff and defend- 
ant in common and these shall be called arbiters.” 
Throughout the middle ages we find navigators 
adjudicating their difficulties with the merchants 
of northern Europe by arbitration. Washington 
and Franklin and other leaders among our set- 
tlers provided for and resorted to arbitration. 
Today every state in the Union permits the 
utilization of this simple method of dispensing 





“Tt would be a public calamity for the position 
of the courts to be seriously weakened. Adminis- 
trative Commissions cannot supply what the courts 
can supply if the courts operate at their best. But 
they are not operating at their best, and if the 
public is to form its final impression of the legal 
profession on the basis of the courts at their worst, 
they will never have an opportunity to see what 
the courts can do at their best because the people 
will devise other ways of settling controveries. 
The question is simply one of rendering satisfactory 
service to the public.” Professor Edson R. Sun- 
derland. 


“Already the profession is overcrowded. In 
proportion to population we have three times the 
number of lawyers as England. 
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justice under the common law or by statute, 
while under the legislation of the Federal Gov- 
ernment'* and thirteen states agreements to arbi- 
trate disputes arising in the future are irrevocable 
and specifically enforceable.** Michigan has never 
adopted the Uniform Act, and its present statute 
was enacted more than three-quarters of a cen- 
tury ago.'® Many hundreds of trade organiza- 
tions have rendered their membership a priceless 
service in the creation of arbitration facilities. 
Will Hays, a great lawyer before he became a 
great executive, is authority for the statement 
that the motion picture industry was literally 
rescued by arbitration and that its spirit of fair- 
ness led to higher standards and better ethics.’? 
Though six members constituted the arbitration 
committees of the industry,’* according to C. C. 
Pettijohn, general counsel for the Film Board of 
Trade, in the year 1927 (a typical year, 14,346 
cases were settled amicably, of which 4,671 were 
settled before the hearings, 2,368 were withdrawn 
and a seventh man had to be called in only 36 
cases of the remaining thousands tried by arbi- 
tration, with the very large majority of decisions 
unanimous. 

Of 1,253 awards following arbitrations con- 
ducted or supervised by the American Arbitra- 
tion Association in a given period, only ten 
reached the courts which sustained all the de- 
cisions. With the aid of lawyer-arbitrators, who 
volunteered their services, a Municipal Court 
Justice of Brooklyn tried a thousand cases by 
arbitration as an experiment, with but one appeal 
resulting. In New York thousands of negligence 
cases were removed by a committee of lawyers 
in a short time from the crowded docket.'® 
Practically all awaiting juries, each would have 





“43 Stat. 883, 9 U. S. C. §§ 1-15 (1925). This 
act passed both Houses of Congress unanimously, 
notwithstanding many lawyer members. 

“This is one of the strongest features of the 
Uniform Arbitration Act, 9 Uniform Laws An- 
notated 31, § 1 (1932). 

*Rev. Stat. (1846), c. 129, now Comp. Laws 
(1929), §§ 15394-15416. A bill to modernize the 
Michigan law (House Bill 266, file 131) was in- 
troduced in the 1927-28 Legislature and another 
(House Bill 227, file 136) in the 1929-1930 Legis- 
lature, upon recommendation of Governor Fred 
Green. The last was passed by the legislature but 
vetoed on account of the many “jokers” which 
crept in. 

"His address before the Detroit Board of Com- 
merce. 

*An odd number is always preferable. 

“Arbitration appears to be the only practical 
method of obtaining prompt relief.” From report 
of special committee of outstanding members of 


the New York Bar. 
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taken at least a day. Of these cases some 35 
per cent agreed to arbitrate, 30 per cent settled 
after the offer to arbitrate and the remainder 
declined to settle out of court. The arbitrators 
were lawyers, the findings were on the facts and 
not compromises, and the awards were almost 
evenly divided in favor of plaintiff and defend- 
ant.2° The American Arbitration Association has 
a list of arbitrators comprising thousands of 
names of men who are outstanding citizens and 
leaders in every field of endeavor, scattered 
throughout the length and breadth of the land. 
Three years ago sixty-four arbitration tribunals 
in Ohio united their forces into an association 
that received the endorsement of the Hon. 
Newton D. Baker and resulted in 269 of the 
leading Ohioans making their services available 
as arbitrators. According to the records of the 
Amer'can Arbitration Association, while during 
the earlier years of its operation the majority of 
submissions to arbitration originated with busi- 
ness men who were parties to controversies, 
since 1931 most of the cases were actually filed 
by lawyers and many of these resulted from 
arbitration clauses which lawyers had previously 
inserted in contracts.?" 

The cost of arb'tration procedure is nominal, 
the expense is borne by the parties and saved 
to the public; no voluminous and costly briefs 
are required and any number of cases may be 
tried simultaneously, the supply of judges being 
unlimited; it is simple and private,?? quick and 
direct, permitting no waste and ballyhoo; a trial 
by arbitration may be held at any time or place, 
usually fixed by the arbitrators; witnesses and 
records may be subpoenaed,”* parties may exer- 
cise their choice of judges (arbitrators) ,** 





*One Michigan Justice of the Peace actually 
found for the plaintiff 99 per cent of the time. 

*“Many disputes can be more satisfactorily dis- 
posed of under informal procedure of arbitration 
than by means of even the best judicial procedure 
which it is possible to get in a court organized 
under general laws.” Professor Edson R. Sun- 
derland. 

=“A court room is a place where people congre- 
gate who do not trust the newspapers to give them 
all the unsavory details.” I'rom the magazine 
Judge. 

*At common law or without the aid of statute, 
the arbitrator has no authority to compel the at- 
tendance of witnesses. 

*A verbal submission was valid under the com- 
mon law where the subject matter is such that 
a verbal agreement would prevail; however, at 
common law either party can revoke the submis- 
sion at any time before the award. As a general 
rule, arbitrators are appointed by the parties—a 
like number by each party who, in turn, select the 
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exasperating legal technicalities are excluded,** 
there is no conflict of laws, the principle of jus- 
tice is emphasized and neither party is deprived 
of any rights. A party is not penalized for 
commencing action in the wrong court, and sense- 
less objections to testimony for the purpose of 
delay and confusion are ruled out under the arbi- 
tration system.*® 

Arbitration is business-like and friendly, fos- 
tering good will; where litigation engenders 
rancor and hostility, the spirit of conciliation 
bows naturally from the closer contacts of arbi- 
tration.27_ Arbitration does not compromise, but 
is wholly in accord with justice; it is not a mere 
settlement, adjustment or conciliation, but a 
complete trial and adjudication as certaintly as 
formal court procedure. In a trial by the arbi- 
tration method the parties may limit considera- 
tion to correspondence or other documents, wit- 
nesses may be summoned by mail or telephone 
or personal notice, and awards, which can be 
questioned upon very few grounds,?* are paid 
instantly in most cases and are treated as judg- 
ments. Sixty-five per cent of all appeals [in 
courts] are on technical, rather than meritorious 
grounds;?® an arbitration award is final,®° com- 





odd man. Experience has proven that the smaller 
the number of abritrators the better, and that the 
best plan is for all arbitrators to be agreed upon 
by all the parties to avoid their becoming pleaders. 
The matters must be heard by all arbitrators but a 
majority award suffices unless otherwise agreed; 
arbitrators may make their own rules or proce- 
dure or be bound by any rules accepted as part 
of the submission. 

*Any evidence is admissible which, in the opin- 
ion of the arbitrators, will help arrive at the truth 
and the facts. 

™“T am very much in favor of arbitration, par- 
ticularly in commercial controversies. Arbitration 
is more expedient, less expensive to the parties and 
generally more satisfactory.” Hon. Harry J. 
Dingeman, Presiding Circuit Judge of Michigan. 

"Any party or his attorney may question the 
other party or the witnesses and the entire conduct 
of the trial is controlled by the arbitrator. 

"Fraud, partiality, corruption and evident mis 
calculation are virtually the only grounds for set 
ting aside awards. In the absence of statutory 
authority courts have no right to modify awards. 
The common law requiring the unanimity of 
awards has been modified by statute. 

*Appeals in England are disposed of within sixty 
days. Only the questions raised are briefed and 
argued. 

"In the absence of statutes authorizing it, no 
appeal lies from the awards of arbitrators. Ac- 
cording to the weight of authority an award not 
enforceable under the statute may be enforced at 
common law. All that is necessary is that proceed- 
ings be conducted honestly and fairly. 
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pelling attorneys and parties to exercise greater 
care, reducing costs which often exceed the 
amounts involved, rel‘eving congestion and, above 
all, preventing those with greater resources from 
taking advantage of their lesser adversaries. 

Arbitration takes immediate advantage ot 
changing customs: the conseauent reduced dock- 
ets make for more studied and better court 
decisions on matters which come more naturally 
within the strict province of the court.*! Arbi- 
tration seeks the common sense of the thing, and 
following a trial by this plain method the parties 
usually depart with their heads high and pride 
intact. Courts universally encourage the prac- 
tice,** all presumptions are in favor of the fair- 
ness of arbitrators’ decisions; arbitration statutes 
are liberally construed, there is no signing away 
of constitutional rights to trial by jury and prac- 
tically all fear that arbit-ation will usurp the 
powers of the courts has been dissipated. The 
antagonism of judges, prevalent under the com- 
mon law, has almost wholly disappeared and, in 
fact, nearly all judges, leading lawyers and lay- 
men, who know anything about the possibilities 
of arbitration, have approved and h‘ghly com- 
mended its use. The obligation of contract is 
not impaired, but rather strengthened, by an 
arbitration clause.** 

Thousands upon thousands of arbitrations take 
place annually in England where the idea is 
firmly established; every contract used by 
shippers, buyers, brokers and insurers contains 
a clause agreeing to arbitrate d'‘sputes arising 
therefrom. Arbitration is used extensively and 
successfully in seventeen countries; it is in keep- 
ing with the times and the very willingness to 
arbitrate is in itself a good indication of honest 
intent. To insist on court procedure is in many 
cases a certain sign that one side or the other 
expects to take advantage of delays, techni- 
calities, etc. 


The Bar—Its Responsibility and Opportunity 


Too often lawyers are of a super-conservative 
trend of mind and arrayed against effective re- 
form. We should be in the forefront, in the 
vanguard of every battle for better government 
and especially better justice. The present court 





"“T favor arbitration wherever it can be prac- 
tically adopted both because it usually expedites 
matters and because it will relieve the courts.” 

By Hon. William Howard Taft. 

“Arbitration was not originally favored by the 
courts although it was recognized at- the common 
law as a mode of settling disputes. This view 
changed long ago. 

*“Berkovitz v. Arbib & Houlberg, 230 N. Y. 261 
at 276, 130 N. E. 288 (1921). 
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determinations are small compared with the mag- 
nitude of settlements by tribunals of special 
jurisdiction—{federal, state and local—as_ repre- 
sented by code authorities, tax commissions, 
trade commissions, trade tribunals and commit- 
tees, interstate commerce commissions, work- 
mens compensation boards and many others. 
More than one of these administrative or quasi- 
judicial bodies might have been avoided had the 
lawyers been alert and alive to their interests 
and to the growing necessity for disposing of 
controversies economically, expeditiously, finally. 
The next class of cases which will be referred to 
lay agencies will probably be that of motor 
vehicle accidents. As a mode of judicial proce- 
dure arbitration is equally applicable to tort 
cases—now the most numecous. The increasing 
tendency to substitute administrative methods 
and grow.ng public disapproval are a serious 
challenge to lawyers. Tort cases by the count- 
less thousands may conceivably be taken from 
their hands. We lawyers must interest ourselves 
seriously in these things; participate actively in 
every proper movement that concerns us; it is 
our social duty to assume leadership in this pro- 
gressive march; our very self-preservation de- 
mands it. 

Are lawyers justified in arguing, as many do, 
that their clients pay for court trials, not for 
settlements or any other procedure outside of 
courts? That the client places himself in lis 
attorneys hands, subject to the attorney's 
control and determination as to the course which 
will best serve the client? That the best in- 
terests of the client ordinarily will be the best 
interests of the attorney? To a certain extent 
these arguments are valid, but the cause is the 
cl.ent’s, not the advocate’s, and the interests of 
the client and the public are paramount and 
must be. kept ever uppermost; we must not, as 
many defendants’ attorneys still persist, resort 
to tactics that obstruct and delay to the point 
where witnesses die or disappear or forget and 
documents are lost or destroyed. The unscrup- 
ulous lawyer must remain the exception. 

If we lawyers would restore the business that 
is continually drifting away, we must take a 
keener interest and be really deeply and genu- 
inely concerned about our future, our very exis- 
tence. We must strive without cessation to 
satisfy our clients; we must not only fall in line 
with but lead in the demand of an aroused 
citizenry for speedier admin‘stration of justice. 
Recognizing our duty to the public, our clients 
and ourselves, we must acknowledge that the 
inescapable responsibility is, in considerable 
measure, upon the bench and the bar and that 
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it behooves us to take instant and appropriate 
action. We must attach greater significance to 
the tendencies aiming at our destruction and. 
with all our might and main, cast aside all 
obstacles and get behind any worthy plan that 
points to improvement and progress in turning 
the wheels of justice, and especially that of 
promoting arbitration.** 

For ten long years I have studied and read a 
variety of plans for improvement but no plan 
went far enough—all were makeshifts and ex- 
cuses and not commensurate with the need. 
Arbitration, properly organized and conducted, 
stands out as the one exception.*® Arbitration 
will give all parties their “day in court” 
promptly, inexpensively and in the spirit of con- 
ciliation. It will bring to attorneys business that 
has been dropped time without number to avoid 
delay and expense and embarrassment; it will 
enable lawyers to try cases and obtain their fees 
sooner and to sat‘sfy their clients more often 
than not; it will make of every lawyer a poten- 
tial arbitrator, of every office a potential court- 
room. The lawyer’s duty and opportunity are to 
me perfectly clear; if he would satisfy his client 
and make the most of his career he must study 
arbitration, recommend it to his clients. He 
will soon discover that its practice will help rather 
than hinder the legal profession, making it ulti- 
mately more profitable. Lawyers are human: 
the temptation to delay disposition or settlement 
of disputes and claims, if seemingly profitable, is 
great; the best lawyers do not yield, but all are 
not among the best. Momentarily imagining 
possible lost remuneration,*® we forget that the 
excess cost of litigation does not go to the lawyer 
and that, on the contrary, the lawyer, too, pays 
for delay. The legal profession may well be 
apprehensive of the decline of its prestige and 
growing loss of business. It may well beware!** 





“In September 1930 the National Economic 
League voted, as the most important question in 
American life today, the arbitration of court cases 
and the facilitation of judicial administration. 

““T am certainly not an advocate of frequent 
and untried changes in laws and constitutions . . . 
but I know also that laws and institutions must go 
hand in hand with the progress of the human 
mind.” Thomas Jefferson, 

” Wherever I have discussed arbitration with 
lawyers, individually or in groups, invariably the 
same question is asked, “How will it affect our 
bread and butter?” 

"“What is the profession going to do? It 
can at least unite in a campaign to make the courts 
more useful, more efficient, and less expensive, so 
as to give the public the kind of administration of 
justice to which it is entitled.” Professor [Edson 
R. Sunderland, 
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Do we want what might be called a socialized 
law practice, or are we ready to make the admin- 
istration of justice the special and immediate 
concern of the bar? The people want peace; 
there is no peace save in justice, but we have 


Arbitration Invoked by N. 


The committee on arbitration and conciliation 
of the New York County Lawyers’ Association is 
the oldest continuously active arbitration group 
set up by a bar association in the United States, 
having been created in 1925. Generally speak- 
ing, the activities of the committee may be said 
to spread in four directions: the arbitration and 
conciliation of disputes; the education of lawyers 
in the use of arbitration; the promotion of the 
practice of arbitration by members of the Asso- 
ciation; research in arbitration along educational 
and practical lines; and relief of calendar con- 
gestion in the courts. 

Under the first heading, the function of the 
committee is the arbitration of disputes between 
lawyers or between lawyer and client, voluntarily 
submitted to the committee by both parties. In 
1935, the Association amended its by-laws and 
removed a limitation formerly placed upon the 
type of matter that could be submitted to the 
committee. Up to that time only disputes “in 
respect of compensation for legal services or the 
division of fees received or about to be re- 
ceived” could be arbitrated; now there is no re- 
striction upon the type of matter that may be 
submitted. Members of the committee act as 
arbitrators, without compensation, and the com- 
mittee may, when it deems it advisable, arrange 
for the conduct of the proceedings under the 
rules of any existing, responsible arbitration 
tribunal. 

The committee is one of the first legal bodies 
to take the view that the lawyer finds arbitra- 
tion not a handicap, but a new opportunity, and 
that the courts have not been deprived of their 
jurisdiction by the passage of arbitration laws. 
In its annual report for 1931 the committee 
stated: “We believe that the practice of arbitra- 
tion by lawyers offers one of the most lucrative 
opportunities of the future.” Since that time the 
committee has devoted much of its energy to 
making lawyers aware of the possibilities of the 





*This article was written by Mr. Moses S. 
Grossman, chairman since 1930, of the Committee 
on Arbitration and Conciliation of the New York 
County Lawyers’ Association, and published in the 
Arbitration Journal, vol. 1, p. 302. 
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made justice very difficult to attain. Ours must 
be the leaders’ part in the battle to secure the 
most expeditious, the most economical and the 
most friendly attainment of justice in civil cases, 
so that commercial peace may prevail. 


Y. Lawyers’ Association* 


“practice of arbitration” as an adjunct to the 
practice of law. 

Among the research projects instituted by the 
committee in 1936 is a survey of instruction being 
given in commercial arbitration in law and busi- 
ness schools and colleges, the first area to be 
surveyed being New York City. Another research 
project concerns the possible use of arbitration 
in condemnation and certiorari proceedings, with 
particular reference to two phases of the ques- 
tion: (1) whether or not a municipality or other 
subdivision of the state may consent to arbi- 
trate a condemnation or certiorari proceeding un- 
der the laws of the state, and (2) whether or not 
such an arbitration would be permitted under the 
arbitration law and decisions of the courts. Both 
of these studies are in progress. 

In the relief of calendar congestion, the com- 
mittee has taken an active part and has cooper- 
ated whole-heartedly with other agencies seeking 
to find a solution to a problem that is particularly 
pressing in New York City. In the early part of 
1936, the committee, through a direct appeal to 
every member of the Association, sought to ex- 
tend their participation in these efforts by urging 
the cooperation of members along the following 
lines: (1) an examination of files to ascertain 
whether any pending cases could be expedited 
by arbitration, with the request that such cases 
be referred to the committee; and (2) the sub- 
mission of suggestions for the greater use of 
arbitration by lawyers and for overcoming obsta- 
cles or indifference to the use of arbitration by 
members of the bar. As a result of this appeal, 
37 pending court actions were referred to the 
committee for arbitration. 

The committee has also approved a proposal 
to set up, in the supreme court of the state of 
New York, machinery for arbitration and con- 
ciliation similar to that now available in the city 
court and the municipal court. A sub-committee, 
consisting of Milton P. Kupfer (chairman), James 
Madison Blackwell, George H. Engelhard, H. H. 
Nordinger and Franklin E. Parker, Jr., has been 
named to consider the subject and report on ways 
and means of accomplishing that objective. 
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Change in All Fields Compels Bar Action 


President Burt J. Thompson’s aggressive sup- 
port of bar integration for Iowa lawyers has been 
supplemented by an article (lowa L. R., Nov. 
1937, Bar Assoc. Sec., p. 1) which deserves quo- 
tation for the benefit of other ambitious state 
bar associations. 

The lowa association was organized in 1894 
and was implemented by committees on member- 
sh'p, grievances, admission and law reform. In 
the following year a low admission standard was 
set, which has not been changed, though every- 
thing else in the lawyer’s field has undergone 
radical changes. “The business of the country 
has changed in form and complexity. The at- 
titude of the people toward the profession and 
the courts is not the same. We are living in a 
new time with new and different requirements. 

“We compete in an organized world. Produc- 
ing units, whether of industry, labor, manufac- 
turers, business or other professions, are closely 
organized for co-operation and self-protection. 
They are organized in order to exist, in order 
to be better able to get together, to think to- 
gether and move out toward a common goal. 
Everywhere, these days, the direction is toward 
organization. The day of ‘going it alone’ in every 
endeavor seems to be a thing of the past. Our 
profession is manifestly affected by these same 
laws. 

“There are problems and conditions affecting 
the standing, influence and business of lawyers 
which cannot be solved or changed by the in- 
dividual lawyer. His business and position are 
suffering from the gradual encroachment of ad- 
ministrative agencies, from the vicious and un- 
professional conduct of a few, by the encroach- 
ment of laymen who practice without meeting 
the standards required by licensed practitioners. 
His opportunities and influence are being dimin- 
ished because of a growing lack of confidence 


on the part of the public in our judicial processes. 

“These changes have been gradual but have 
been definite. We have created no unified resist- 
ance to these encroachments. Our voluntary and 
fragmentary organization has been unable to 
build the necessary resistance with its handi- 
caps and limitations, regardless of the heroic and 
unselfish contributions of time and energy which 
have been made by many of its officers and com- 
mittees. The young men of the profession can 
only hear of these trends, but their future de- 
pends upon what we do about them. It is not 
of so much concern to the older generation whose 
work is about finished nor to those who have 
established an economic and professional inde- 
pendence. But these are the great minority. It, 
therefore, seems to me that the most urgent need 
of these times is first to realize that there is no 
longer any choice in the matter of moving to- 
gether with a definite determination to develop 
modern and effective methods which will pro- 
tect what we are entitled to and regain what we 
have lost. 

“There may be a debate as to the manner of 
doing it. 

“The most effective and practical method that 
has been devised to create a better and stronger 
organization, one that will most nearly bring the 
lawyers of the state together in a manner that 
will permit a unified attack upon our professional 
problems, is an integrated bar. It has been tried 
in nineteen of our other states. It is the best 
method that has been devised in the United States 
and has justified its existence wherever it has 
been tred. Its purposes have been explained 
and discussed in a great many meetings that 
have been held throughout the state and it has 
been the subject of numerous editorials and com- 
ments, favorable and unfavorable, which have 
appeared in the press.” 


Many are the complaints against modern procedure, and many 
are the remedies proposed, but the writer believes that no single 
reform would have so wide-reaching and wholesome effect in pro- 
moting the efficiency of the courts and improving the quality of 
justice obtainable there, as a return to the sensible and effective rule 
of the common law permitting, and in its spirit requiring that the 
judges should generously aid juries in reaching just conclusions on 


of fact.—/idson R. Sunderland. 











Meeting of Bar Activities Section 


Program Unrivaled in Extent and Value Makes Kansas City Sessions 
Notable—Professional Trend Is Toward Public Services 


The vital importance to the American Bar As- 
sociation of its section on bar organization ac- 
tivities was proved when two full days were ac- 
corded the section meeting held in Kansas City 
last September. Three half days were allotted 
to full section meetings and one half day to three 
round table discussions. The American Bar 
Association, having acquired its means for co- 
ordinat’on, finds its next duty in domestic policy 
to be that of stimulating growth and useful ac- 
tivities on the part of all subsidiaries, for the 
advantage of the entire profession. 

This generous allotment of time enabled Chair- 
man Morris B. Mitchell to prepare an extraor- 
dinary program, one which included twelve com- 
mittee reports supported by seventeen pertinent 
addresses in the open sessions, and eleven desig- 
nated speakers to lead discussions at the round 
table sessions. 

That this program should have been carried 
through without a single variation, omission or 
absence of a speaker, borders on the miraculous, 
and testifies not only to the meticulous work 
of the chairman but as well to the interest of 
bar leaders as cha'rmen of committees and as 
speakers. Further, the program was maintained 
on the prepared time schedule, and with no em- 
barrassment to speakers. This was accomplished 
by providing a time-keeper in the person of Mr. 
Philip Sherman, president of the Hennepin 
County Bar, Minneapolis. 

Some time had to be given to adoption of 
various amendments to the section’s by-laws. 
Chairman Mitchell then set an example of brief 
but forceful exposition of the need for inter- 
change of experience and ideas between bar asso- 
ciations. It is appropriate here to say that the 
section itself appears to derive from the opening 
address of Chairman Oscar C. Hull at the 1935 
meeting of the Conference of Bar Association 
Delegates; he devoted that day to bar affairs, 
and recommended, since it was not then realized 
that coordination success was so close, that the 
Conference henceforth confine its interests to 
bar organization activities. 

The officers of the new section for the present 
year are: chairman, Carl V. Essery; vice-chair- 
man, R. Allan Stephens; secretary, Stanley L. 
Ford. Mr. Ford has been active in organizing 
the junior bar section in New Jersey. He suc- 
ceeds the Editor of this JouRNAL who, for fifteen 


years, was secretary of the Conference of Bar 
Delegates. There were added to the section 
council W. E. Stanley and Forrest G. Moorhead 
to fill vacancies, and for the full term Carl B. 
Rix and O. B. Thorgrimson. The section is in 
the hands of men who have notably served bar 
organ zations in their states. 

Comment on the committee reports and ad- 
dresses in reasonable space is an unenviable job. 
What follows represents an earnest attempt to 
omit nothing of importance, though that may 
prove to be impossible. 


Chairman Mitchell’s Address 


“It seems to me,” said the Chairman, “that 
there is no field of altruistic work which offers 
more possibilities for bettering the condition of 
mankind than does the work of organizing the 
legal profession so that it may do its full share 
toward improving the administration of justice 
and rendering the intelligent and trained leader- 
ship which this democracy so much needs today. 
. . I feel that this section will have a large part 
to play in the future of the American Bar Asso- 
ciation and of the Nation itself. . . This meeting 
should mark a milestone in bar association work 
and should mean that henceforth, instead of each 
association struggling along in solitary discourage- 
ment trying to blaze its own trail through an un- 
marked forest, we shall hereafter join together 
our forces so that each association may profit by 
the experience of others. . . This section belongs 
to all the state and local associations of the 
United States.” 


Integration Is Bar’s Keystone 


Henry M. Dowling (Ind.) asserted the neces- 
sity for integration of the profession and covered 
a neglected field in analysing opposition to a 
movement which has fulfilled its purpose already 
in a large number of states. 

Continuing Mr. Dowling spoke also of courts 
“reluctant to assume added responsib'lity, and 
legislators who have grown suspicious of any- 
thing emanating from the bar.” Their sensitive- 
ness to what concerns public interest “is the 
key to an approach along the line of the public 
welfare involved in effective bar organization.” 

The matter of compulsory membersh'p was 
defended in like spirited phrases. “Each mem- 
ber, when he entered his profession, recognized 
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that it might require regulation. He did not 
visualize its exact form. If reasonable and prac- 
ticable, he consented to it in advance. . . The 
pr nciple (of integration), therefore, was assented 
to by each member, and that princ ple should not 
now be challenged as coercive.” 

Compulsion does not always mean depriva- 
tion of liberty. . . The lawyer, brought by law 
within an integrated bar, has left a narrow, fee- 
ble, inadequate and disorganized group, raked by 
the fire of public criticism and weakened from 
within by professional sappers, and has been 
advanced to a strong, self-respecting, high stand- 
ard body, benefiting the public and the individual 
lawyer and affording him new avenues of self- 
expression and usefulness. Such compulsion 
speaks not servitude but freedom and enfranchise- 
ment. 

As for license fees, they are imposed as a reg- 
ulatory measure, and not as taxes, or purposes 
of revenue. As part of a regulatory plan the 
annual license fee is as constitutional as the 
gasoline license fee used for construction and 
maintenance of highways, or license fees imposed 
on fire insurance agents to aid the state in pre- 
vention of fires. The speaker showed as well 
that there is no constitutional right to jury trial 
in determining whether a lawyer is entitled to 
continue practice. 

Turning to affirmative benefits it was demon- 
strated that a strong bar, having public confi- 
dence, can in numerous ways assist legislatures 
and so the entire public. Such a bar can “exer- 
cise a legitimate influence on the bench. . . It can 
reflect the just criticism of decisions which un- 
duly yield to the clamor of organized minorities 
or of the crowd. . . Every member of the bar is 
a composite personality, composed of himself 
and of all his clients. They criticise when he 
criticises. They are the public for wh'ch the 
court primarily exists.” 

The strongly implemented bar can aid in the 
selection of capable judges. It can come to the 
defense of the courts when they are made the 
subject of unfair comment. The bar can more 
successfully defend public rights and the liberties 
of the people when it has strength and public 
confidence. Other values lie in rendering legal 
aid to poor litigants, in aiding the press in various 
ways. “Unauthorized practice of law meets its 
master when a potent, organized bar enters the 
lists against it,’ and adjustments with banks and 
trust companies may be effectuated. Research 
groups may be set up to study the admin‘stration 
of justice and further its improvement. Indi- 
vidual members benefit from bar assistance in 
departmental matters at the state capital. 
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“With all of these activities where the public 
is involved the voluntary bar association is in- 
capable of dealing because of lack of sufficient 
membership, of funds, of punitive power, of pres- 
tige and popularity.” 

Here a deadly contrast was afforded by read- 
ing collected newspaper headlines, one lot from 
papers in states having voluntary bars, the other 
from states enjoying integrated bars. 

Finally it was asserted that the closer relation- 
ship between the bar and the practitioner, aside 
from financial gains, would afford the individual 
lawyer “a new sense of proprietorship, a realiza- 
tion that it is Ais bar and not that of others only. 
He will have a justified sense of pride in his 
profession, the pride of ownership.” 


Voluntary State Bar Administration 


The report of the committee on voluntary 
state bars, prepared by Donald C. Rogers, was 
presented by Lee Brooks Byard. 

It was indicated first that the associations that 
have made the most progress are those which 
are coordinated with local units. The committee 
devoted its study mainly to plans for securing 
and maintaining membership and developing sus- 
tained projects, or programs. Emphasis was 
placed on the need for executive leadership, more 
pronounced here than in integrated state bars. 
Only those should become presidents who have 
had extended experience, and none merely as a 
means for doing them honor. Vice-presidents 
should be given important places to afford train- 
ing, as in contacts with local associations. A 
conference of local bar officers should be held 
each year, perhaps on the day preceding, or the 
day after the annual meeting. Among other 
advantages such conferences enable the president 
to submit his program for the ensuing year and 
enlist the support of local bar officers. 


Section Organization 


The address on this topic was by R. Allan 
Stephens, who, as secretary of the Illinois Bar 
Association has seen more in this field than any 
other bar officer. His first sentence: “To say 
that the ordinary state bar association is organ- 
ized is a joke.” 

Continuing: “For one, or even five or ten per 
cent of the bar of a state to get together and 
say their organization represents the thought 
and action of all of the lawyers of the state is 
a misstatement which usually everyone but the 
organizers, readily realize. . . Until every member 
is participating in its thinking or group action 
the association is simply fooling itself when it 
says it is organized. It does not fool the public 
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or anyone except the deluded crowd in control 
who think they represent the organized bar.” 

The tradition has been “organizing from the 
top.” This will work with a regiment of rookies, 
but not with lawyers, who “wear no man’s col- 
lar.” Wise executives initiate needed action in 
such manner that the members imagine that they 
thought of it first. 

“A check of annual addresses delivered by state 
bar association presidents frequently show that 
many of them were not even aware of the need 
of organization until the end of their term of 
office, when they highly recommended to their 
successors internal organ‘zation as a useful proj- 
ect. Why they had not spent their year in doing 
what they recommended their successors to do is 
usually not developed in their addresses.” 

The first step in section organization, which is 
the antithesis of regimentation from the top, is 
to ascertain what interests the several members 
have, through a questionnaire. It was found in 
Illinois that 70 percent of the members were in- 
terested in real estate law, 85 percent in trial 
practice, and 70 percent in corporation law. In 
seven other fields interest justified sections. It 
was found best to have the sections recommend 
the names of members for offices and the execu- 
tive committees, appointment to be in the discre- 
tion of the state bar president. Inasmuch as 
the association’s governing board will pass upon 
section policies finally, one member of the board 
should be assigned to each section, who will at- 
tend all meetings, and be able to report to the 
board as an eye witness. 

And yet sections should be given the greatest 
“latitude for thought and action. . . Subject to 
limitations of general policy, they should be the 
authoritative bodies for the organized bar as 
it is concerned with matters in their fields.” The 
proper check is that of requiring submission of 
every resolution to the president before it can 
be representative of the association; the president 
may approve the action taken, or submit the 
question of approval or rejection to the govern- 
ing board. 

A month before the annual meeting members 
are requested to check not more than two sec- 
tions in which they elect to participate. The 
sections are in two groups and members who 
choose a section in each group will be assured 
of no conflicts in the time of holding sessions. 
In Illinois the year begins with organization meet- 
ings of sections in September. Several meetings 
will be held of most sections in different parts of 
the state during the year. Under the committee 
system not five percent of members can be in 
a position to do anything for their association. 
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The section system may readily command the 
services of twenty-five percent in a single sec- 
tion. Opportunity is afforded every member to 
join in realistic work. 

The product of sections, so far as legislative 
in nature, are presented as the work of a large 
body of specialists, and legislators are disposed 
to welcome the assistance rendered. Experience 
has shown that the system should be set up so 
it can be developed without hindrance from a 
by-law, which would require a referendum to 
membership. There must be some supervision 
to keep section officers from becoming laggards. 

The section system precisely meets the needs 
implied in specialization of practice, now becom- 
ing more common. Compared with it the com- 
mittee system is like the extinct model T Ford. 
“The section system is like a modern twelve 
cylinder car. . . The next generation may have 
an airplane type of organization, but we are not 
interested in the then but in the now.” 


The Weekly Luncheon as a Forum 


President Roy V. Rhodes, in describing the 
weekly meetings of the Lawyers’ Club of Los 
Angeles, said that in his city the word “clinic” is 
properly used in connection with legal aid work. 
Various means were employed to create member 
interest and the most effective proved to be the 
weekly luncheon with an open forum for the free 
discussion of current questions. About twenty 
committees exist to which reports of relevant 
discussions are submitted. Interest is especially 
keen for six months before a legislative session 
and for several months before the annual State 
Bar meeting. 

A program chairman is appointed for each 
month. Commonly an invited speaker is given 
half an hour. Lawyers not members are in- 
vited to attend, and this feature is considered 
important. Among the important accomplish- 
ments were mentioned the ambulance chasers’ 
ordinance, now a state law, reform in jury selec- 
tion, a statute lessening the abuses of deficiency 
judgments, and the creation of support for the 
new improved admission rules. 

Very important is the matter of general pub- 
licity so that citizens will become aware of the 
conscientious work being done by the profession. 
This to prevent “in the mind of the layman, that 
lawyers are a class of self-seeking, opinionated 
technicians.” 

The raising of an issue by a speaker, followed 
by a debate, supplies news eagerly sought by the 
press, the result being “contact with the public 
and opportunity to apprise it of the lawyer’s real 
place in society.” 
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Conference of Bar Delegates 


Both the merits and demerits of bar delegate 
conferences were told by C. Edmund Worth, of 
Tampa, from personal experience. The credit 
items appear first. 


1. Unification is fostered. A united front is 
achieved through representation of local bars and 
full discussions. 

2. The county where the conference is held 
has no more representation than it is entitled to. 

3. More and more thorough work is fostered. 
Long speeches are tabu. Every proposition must 
stand the searchlight of examination, or disap- 
pear. 

4. It fosters democracy. 
the peer of every other. 

5. It affords free deliberation, without which 
ready made conclusions fail to get support. The 
cross-road village lawyer is more likely to in- 
fluence a legislator than the prominent city law- 
yer. 

6. It results in harmony. Opinions once 
voiced often lose there potency. Formally pre- 
sented in a bar meeting pride of opinion pre- 
vents compromise. The conference gives an op- 
portunity for the conversion of the agnostic and 
the infidel. 

7. It fosters fellowship. One comes to really 
know a brother lawyer when his opinions are 
known, and qualities of leadership are disclosed. 

8. It affords celerity. Between association 
sessions it is often desirable to determine imme- 
diate problems, and the conference can be sum- 
moned on short notice. 


Every delegate is 


The liabilities were summed up under six heads, 
and they deserve attention. 


1. Conference action is only advisory; it may 
not control subsequent coramittee action; an un- 
representative bar convention may override it. 
As a remedy for this the conferences are likely 
to become something like the American Bar As- 
sociation house of delegates. 

2. Officers may be careless about credentials 
and not limit voting to actual delegates. The 
remedy is simple. 

3. It takes time, and the sessions must be held 
a day in advance of the regular convention. 

4. Entertainment may be embarrassing. It 
should be deferred until the work is completed 
for the day. 

5. The presiding officer may not be able to 
subdue his prejudices. He should have a maxi- 
mum of both tact and firmness. The bar asso- 
ciation president may not be the best chairman, 
who can shut off irrelevant talk and hold the 
discussion to the topic. 

6. Lack of specific agenda may discount 


uN 


values. There should be a program prepared 
in advance, and not so many items as to prevent 
full discussion of every one. There should also 
be time for consideration of matters brought up 
by delegates. 


Affiliation by Local Associations 


The experience with affiliation in Missouri was 
set forth by James A. Potter. In his state the 
Bar Association has honorary, affiliated and in- 
dividual memberships. Affiliated members are 
defined thus: Affiliated members consist of such 
local bar associations as shall accept the invita- 
tion of this Association to become affiliated mem- 
bers of this Association.” Members who live 
outside of affiliated association districts are per- 
mitted to be “individual members.” Affiliation 
by local associations is encouraged by fixing dues 
at $3.00, which for individual members are $5.00. 
The dues of affiliated members are paid in a lump 
by their association treasurers. 

A local association need only to adopt a reso- 
lution to become an affiliate. When any of its 
members resign they cease to be members of the 
state association. Withdrawal of an affiliate as- 
sociation likewise means withdrawal of all of its 
members from the state body. 

There are nine vice-presidents, one for each 
district, with the specific duty of bringing about 
affiliation. There is also a special membership 
committee to encourage organization of local 
associations, and their affiliation. 

After failure of a bar integration bill in 1933 
the Missouri supreme court by rule adopted the 
ABA canons of ethics, created in each judicial 
district a bar committee of four to receive com- 
plaints against those unlawfully practicing law, 
and further created a supervisory committee and 
chairman. 

The rules also required all practitioners to 
pay annually five dollars to defray the expenses 
incidental to enforcing the rules. Finally a 
judicial council was created to advise the court in 
reference to civil and criminal procedure and the 
organization of the courts generally. 

The result is that the Bar Association is re- 
lieved of some of its previously assumed duties, 
and of the expense of enforcing good conduct. 
Although the court rules increase the cost to 
Bar Association members, there has been a gain 
of members since it was adopted. When the 
affiliation plan was adopted the Association had 
reached a membership of 1622. It has steadily 
increased and is now nearly 3,000. It is fair to 
say that the Association activities have been 
broadened and quickened through affiliation. 

“While I do not regard it as the ideal plan, 
it certainly can be moulded into a very effective 
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instrumentality for good. It is both our hope 
and wish that this plan can be made so useful 
and beneficial that its accomplishments will pave 
the way for the general acceptance of a wholly 
integrated bar if time demonstrates it to be the 
most useful for the accomplishment of the pur- 
poses which should constitute the goal of every 
bar association, whether it be integrated or vol- 
untary.” 


The Value of Regional Meetings 


There is perhaps no state in which more ex- 
perience has been had with regional meetings 
than Ohio, whose secretary, J. L. W. Henney 
discussed this topic. A regional meeting Mr. 
Henney defined as follows: 

“A regional meeting is not a district meeting, 
with boundaries definitely fixed, but is a gathering, 
irrespective of affiliation with a voluntary organ- 
ization, of the bench and bar, from a territory 
selected primarily for accessibility, called by 
both the state association as sponsor, and the local 
association under whose ausp‘ces it is held, for 
the purpose of promoting more intimate rela- 
tionship and understanding in the profession and 
the public.” 

It is obvious that the regional meeting did 
not originate among half moribund associations; 
but it could be used as an elixir. The value lies, 
Secretary Henney said, in “contact, and that 
term can be broken down to personal contact.” 

In other words, lawyers get acquainted and 
acquaintance may ripen into an exchange of 
business. At least there is introduction and one 
does not know the result, “whether win, lose or 
draw.” 

The problem is essentially that of reaching 
the ninety percent of the state membership that 
does not attend conventions. The regional meet- 
ing makes it easy for the busy lawyer to parti- 
cipate. Its special function is to inform lawyers 
as to important proposals and get their views, 
and to that end there may be regional meetings 
in a number of places. Another end is that of 
stimulating local bar activities. 

The regional meeting furnishes a contact with 
the press and much useful publicity is acquired 
through the local papers. So the value of re- 
gional meetings is personal contacts, contacts be- 
tween state and local bodies, and contact be- 
tween the organizations and the press, and so 
with the public. 


Cooperation to Suppress Encroachers 


The address by Edwin B. Shea, of Milwaukee, 
showed that the campaign against unlawful prac- 
tice calls for cooperation between associations. 
He told of two abortive efforts to spread the 
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alarm, both in New York City associations, in 
1913 and 1925, and of the first general attack in 
1930 under the auspices of the American Bar 
Association. At present there are 409 bar com- 
mittees in this field, and many more needed. 
Under Chairman John G. Jackson the move- 
ment took shape and the national “bar program” 
gave it impetus. Unauthorized Practice News is 
sent to all who are interested and has a circula- 
tion of 4,000. 

It was recommended that local committees, so 
far as available, deal with local infractions of the 
law, and suggested that junior members would be 
helpful to committees. Experience in Missouri 
and California “po‘nts irresistibly to the con- 
clusion that integration means effective curbing 
of unauthorized practice.”” Among needed facili- 
ties are the following: a list of committee mem- 
bers for each state, available to the national 
committee; continued discussion in bar associa- 
tions; publication of current developments; re- 
ports to associations and special conferences: 
questionnaires; circular letters to lawyers and 
to notaries and other lay groups; all these lead- 
ing up to coordination of effort. 


Unauthorized Practice in Missouri 


Chairman Boyle G. Clark of the Missouri su- 
preme court’s bar committee told of the publ'c 
demand for higher professional standards three 
years ago and said that a survey proved that 
much misconduct arose from lay competition. 
It appeared therefore necessary to suppress lay 
practice because it would be farcical to raise 
standards for admission when one could practice 
law without a license. The choice was made of 
aid ng professional integrity by enforcing rules 
of ethics, because “public and professional opin- 
ion would not and should not support an unau- 
thorized practice drive until we had demonstrated 
that our profession was worthy of their exclusive 
franchise. From that day to this we have pro- 
ceeded first to discipline the lawyer and thereafter 
to discipline the unauthorized practitioner.” 
Much more time has been devoted to lawyer dis- 
cipline than suppression of unauthorized prac- 
tice. And this formula has enabled the court 
through its committee “to accomplish in less than 
three years more than any other bar organization 
in the field of suppression.” 

Public confidence was won by lawyer discipline 
and this afforded a base for educating the public 
to the evils of unauthorized practice. . . “Therein 


lies the secret of our successful campaign. In- 
stead of having to contend with public opposition 
to our program we had the comfort of public 
The unauthorized practitioner in Mis- 
His campaigns of 


support. 
souri presents a sorry figure. 
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propaganda calling the public to arms against the 
lawyers have been poorly received. The courts 
and the public were and are willing to entrust 
-their legal affairs exclusively to a bar which 
showed a determination to make itself worthy 
of its trust. The members of the bar have sup- 
ported us enthusiastically in the drive to remove 
from the profession those unwilling to abide 
by its code of ethics. They say that in Missouri 
we ought to have a real profession, a profession 
founded on superior public morality and private 
skill and enjoying fully the benefits of its fran- 
chise.” 

In every case of enforcing rules a public trial 
must be had, and so far the committee has suc- 
ceeded in every proceeding that has reached 
judgment. Chairman Clark quoted an editorial 
published in the St. Louis Post-D’spatch, the last 
paragraph of which reads as follows: 

“The public therefore should show its thanks to 
the better element within the legal profession for 
its efforts to disbar unethical lawyers by support- 
ing the campaign to confine the practice of law to 
those who are eligible to practice it.” 

At the beginning many lawyers feared that dis- 
cipline would be used in the interest of corporate 
litigants. This fear has disappeared. The pro- 
fession stands solidly back of the present system. 
But one other thing is necessary and that is a 
guaranty of free legal aid for indigents. This 
need will be met. 

“In every field which the layman has invaded 
we are securing opinions of courts of last resort 
to serve.as a lasting definition of the lim'ts of 
the field of the practice of law.” There are in- 
cluded banks and trust companies, corporate col- 
lection agencies, corporate insurance adjustment 
agencies, ambulance chasers (“these scavengers 
in our system”), corporate organizers of corpo- 
rations, automobile clubs, lay practice before ad- 
ministrative boards. “Most of the insurance 
companies are eliminating their lay adjusters 
without the necessity of litigation.” 

“Let me reiterate that an unauthorized prac- 
tice program can succeed only when the agency 
charged with its execution first attends to the 
cleaning of the house of the bar and thereafter 
keeps it clean; only when the bar realizes the 
nature of the public interest which affects the 
profession and which demands that service be 
rendered to that portion of the public unable 
to pay for it, but for that reason more in need 
<a 

“With the determination to look critically at 
ourselves first, we in Missouri are going to con- 
tinue our efforts to realize a greater profession 
maintained solely in the public interest and sensi- 
tive to every public responsibility.” 
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Has Suppression Gone Too Far? 


The chairman of the ABA committee on unau- 
thorized practice, Stanley B. Houck, dealt with 
the question in an exceptionally able and com- 
prehensive address which included consideration 
of all the major angles in this field. His view 
was made clear and emphatic that the profession 
had not gone too far and that the charges and 
complaints have emanated from lay encroachers 
as part of a program of propaganda. A telling 
hit was made in the matter of lay insurance ad- 
justers. The insurance companies highly ap- 
proved of the suppression of lay adjusters as- 
suming to determine the rights of, and act for, 
injured persons. The companies were for sup- 
pression. But when their employment of lay 
adjusters, working in the companies’ interests, 
was attacked, they resisted. 

“Surely whether law is practiced does not turn 
upon for whom the unauthorized practice is car- 
ried on and not what is done.” 

Likewise the speaker failed to find that what 
was unlawful practice in one place or court would 
be lawful in another. “The nature of the act is 
not affected by the place of its performance. 
Acts which are acknowledged to be practice of 
law do not change, as do chameleons, to conform 
to their surroundings.” This in respect to acts 
acknowledged to be unlawful in courts of record 
when done in inferior courts or before admin‘s- 
trative tribunals. 

A strong point was made of the insistence of 
licensed plumbers, doctors, dentists and account- 
ants that there be no encroachments upon their 
rights, though determined also to secure, if pos- 
sible, specific legislative authority permitting 
them to practice law. ‘We all know what would 
happen to a lawyer who attempted the task of 
the undertaker. But how to explain the reckless 
disregard of consequences of the undertaker who 
assumes to prepare wills, trusts and to probate 
estates is something else again.” 

“T want to repeat emphatically that suppres- 
sion of unauthorized practice must not go too 
far, and that not only is that the desire of the 
bar, but also that the bar desires and seeks to 
avoid any thought on the part of the laity, how- 
ever unfounded or unwarranted, that it has gone 
too far.” 

In order to keep the program within legal 
bounds it has been the practice of the American 
Bar Association’s committee to bring about con- 
ferences with laymen, lay groups and their rep- 
resentatives. Even when foredoomed to failure 
such conferences are held because of the benefit 
alike to the lay group and to the bar through pro- 
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motion of mutual esteem and the reduction of 
ill will and hostility. 

A prolonged discussion, engaged in by experi- 
enced bar leaders and officers from many states 
followed the three last quoted reports. 


Radio Programs for the Bar 


The use of radio by lawyers has afforded con- 
siderable experience in Missouri, and it was a 
Kansas City lawyer, Orlin A. Weede, who also 
is chairman of the ABA bar radio committee, 
to whom this topic was assigned. The result 
was a very thorough treatment of the subject. 
Emphasis was placed on the principle that only 
matters of genuine public interest should be of- 
fered. Being such, there should be no payment 
to the radio company. The addresses should be 
not only important, but interesting as well, and 
should aim to create a better relationship be- 
tween the bench, bar and public. 

While brevity is most important, there is room 
for handling controversial subjects, and by de- 
bates. Where the bar has not established an 
opinion both speakers may be lawyers. Present 
interests should be dominant. The program 
should be balanced and only able speakers 
chosen. Five minute talks by a number of 
speakers proved interesting in the Missouri ex- 
perience. Copies of addresses should be sub- 
mitted to the station several days in advance, 
and should be circulated widely afterwards. 
Wherever undertaken this means for publicity 
should be taken seriously and utilized under the 
most careful planning. 


Group Responsibility of the Bar 


The chairman of the committee on professional 
economics, which conducted the important sur- 
vey of lawyers’ income for the New York County 
Lawyers’ Association, Isador Lazarus, offered 
first the postulates that bar responsibility derives 
from bar organization, as something distinct from 
individual responsibility, and that it is something 
new, which “runs both to the individual lawyers 
composing the group and to the lay public out- 
side that group.” 

There followed an historical consideration of 
the profession and its present status, and then the 
question as to what the individual lawyer can do. 
The answer was—nothing. 

Asserting that lawyers in a legislature are not 
there primarily as lawyers, though other groups 
are represented, he suggested that the legal pro- 
fession should place “vocational representatives 
of their own in legislatures.” 

The speaker said that a million dollar fund 
should be raised, “the income from which would 
be used in perpetuity for research and public rep- 
resentation by a paid and adequate staff in the 
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economic or functional interests of the mem- 
bers of the legal profession in the United States. 
. . Academic scholarship and jurisprudence are 
being amply served. It is time that the human 
machinery of justice also received adequate, 
long range, specialized professional attention.” 

It was asserted that businessmen and decedent 
estates could be saved “$100,000,000 a year by 
cleaning up the judicial patronage racket . . . and 
at the same time giving the public better serv- 
ice and the rank and file of lawyers more equit- 
able distribution of work and earnings.” 

The bar has “not one identical relation to a 
mythical public, but to a complex of organized 
dealings which criss-cross the face of organized 
civilized life in America.” No modernly equipped, 
truly organic bar exists. “Must we confess that 
lawyers are the only skilled workers or entrepren- 
eurs in America who are and must ever remain 
lone wolves—or eagles, if you prefer. I for one 
do not believe that the nature of our job makes 
such a result absolutely necessary.” 

“My concluding plan, therefore, is that both 
in our national organization and in our local bar 
associations we make a determined fight against 
our own undercover tendencies.” 

The speaker said that, after years of volunteer 
labor on behalf of the profession, he offered a 
“tribute, not of flattery, but of brotherly and 
constructive analysis and planning, to and for 
the great American Bar Association.” These 
should be “recognition that we are essentially 
technicians or independent scientists. In an ideal 
sense we are no man’s man, but teachers of jus- 
tice. There is no insurmountable reason why 
we, as lawyers, even while rendering professional 
service to varied economic interests, should not 
some day . . . emulate the outlook of other large 
groups of professional workers in nationwide col- 
laboration with all the progressive human forces 
of America . . . the presence or absence of some 
such attitude on our part may be a deciding fac- 
tor in the question whether or not our beloved 
country shall be saved from the brewing world 
storm of fanaticism and war.” 

The initial objects were restated: to make the 
lawyer’s service more secure and publicly useful, 
and to cause the organized bar to give the public 
a fair, complete and competent service on public 
issues. 


Methods of Legislative Contacts 


This important, but neglected topic, was illumi- 
nated by William H. Rogers, Jacksonville, with 
illustrations from the experience of the Florida 
Bar Association. Out of five sustained projects 
the association succeeded with two—chancery 
and probate codes, and failed so far as to admis- 
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sion stardards, court reform and criminal pro- 
cedure reform. A first cause for failure lies in 
the limitation of the legislative session to sixty 
days in two years. A second is the fact that 
the association, like so many, does not embrace 
the entire profession. 

Some jealousy exists between nonmembers 
and the Association, and a large majority of 
lawyers in the leg'slature have been nonmembers. 
These latter are disposed “to put the bar asso- 
ciation in its place.” “Increased membership not 
only adds to influence arithmetically, but also 
improves its quality.” 

Few proposals, and perhaps only one, should 
be submitted at any single session. The pro- 
posals must be thoroughly discussed in the asso- 
ciation with full opportunity for debate. “The 
democratic aspect of your method counts heav- 
ily.” Better than to submit hurriedly prepared 
measures, however seemingly beyond criticism, 
is to hold them for a later term. The final form 
of every bill should be settled well in advance 
of the session. There must be in every case full 
approval and genuine support by association 
members. 

The best time for legislative contacts is in 
advance of the session, and they may be direct, 
or incidental. It was found effective to select 
one or two members in every legislative district 
to talk informally with legislators in advance of 
their service. 

The widest possible publicity is needed, and 
support of other interested groups. Various 
means exist for informing the public and acquir- 
ing incidental support. Widespread support for 
a measure is the greatest insurance of success. 

In Florida it was found that joint committee 
hearings of both house and senate tended to in- 
sure uniform, favorable reports. Another feature 
is the complimentary dinner to lawyer legislators 
given by the local association in the first week 
of the session. On this occasion association 
speakers tell of the thorough study of the sub- 
ject of the measure. 

[All who are interested in this subject should 
read Mr. Roger’s seven pages of analysis of the 
causes for failure in the 1935 session (Fla. L. J., 
Jan., 1936). In a condensed form the wisdom 
thus distilled was presented in this JouRNAL; 
Autopsy on Victims of Legislature, vol. 20, no. 2. 
Ten cents a copy. ] 


Legislative Reporting 


The speaker, Henry S. Fraser, Syracuse, is the 
first legislative reporter for the bar. The New 
York State Association appointed him to this 
position in 1935. The reporter uses the bar 
association office in the capitol, and scrutinizes 


every bill, discarding only those which have no 
special interest for lawyers. The remaining are 
digested concisely and sent to the 5,000 members 
in a weekly summary. The service has been ex- 
ceedingly valuable. In California, and perhaps 
in a few other states, bar secretaries or other 
representatives, have assisted the associations, 
but usually only in respect to association bills. 
It should be added that in New York the weekly 
summary goes free to all legislators, to the gov- 
ernor and his council, all judges of state and 
federal courts and to the legislative committees of 
all local associations. In New York the interests 
of the judicial council and law revision commis- 
sion are advanced by this service; the submissions 
of both being extremely numerous. 

The reporter has the additional duty of trans- 
mitting to the governor and legislators the atti- 
tude of the bar, which service is welcomed. They 
appreciate unbiased opinions on bills since all 
other group opinions are partisan. The sessions 
are long enough to permit of discussions in local 
associations and so the development of expert 
advice. A steady stream of expert opinion flows 
through the reporter’s office to the legislators. 
After three sessions the plan is firmly entrenched. 


The Judicial Council and the Bar 


[Note: Judge Van Buren Perry’s able address 
to the section in support of the committee report 
on judicial councils, under the title, Undue Pro- 
cess of Law, appears in the October, 1937, num- 
ber of this JouRNAL. | 

The address on this topic by Jacob C. Ruppen- 
thal, secretary of the Kansas judicial council, 
formerly judge and secretary of the National 
Conference of Judicial Councils, presented a pro- 
found excuse for the relatively new organ serv- 
ing both bench and bar. 

“Had there been, in due time, the continuous 
study and survey of judicial administration as 
a whole, as is contemplated by all judicial coun- 
cils, we may question whether the unceasing 
transfer of jud‘cial powers to executive or ad- 
ministrative officials would have taken place.” 
That there is reason for great concern respecting 
these transfers of judicial power, “whether the 
movement shall be accelerated or shall slow 
down, whether the system of courts as it has 
been shall be relegated to an insignificant role 
in government, or abolished entirely, or whether 
courts shall be reorganized so as to resume the 
judicial function now so widely committed to a 
vast multitude of federal, state and even local 
officials, boards, bodies, tribunals and commis- 
sions,” is one not now determinable. 

“Whoever reads the signs of the times knows 
that the bar needs the work that judicial coun- 
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cils are doing. They have no other comparable 
agency to do this work. The judicial councils 
need the support of the bar. The judicial coun- 
cil has value only as it serves human society. This 
it must do chiefly through the bar and the courts, 
as the lay public may be directly reached but 
little.” 

The councils need more money and more sug- 
gestions from individual lawyers. In Kansas the 
council publishes reports in a quarterly bulletin 
and keeps the profession informed as to all its 
planning. Every bar association should have a 
place on its meeting programs for a consideration 
of judicial council activities. 


Fees and Schedules of Charges 


This committee report submitted by Chairman 
Henry C. Warner, Dixon, IIl., shows that thirty- 
nine state bar associations have not yet dealt 
with minimum fee schedules. But in some states 
such schedules have been adopted and have proved 
serviceable. Mention is made of Idaho, where 
the integrated State Bar set up district associa- 
tions, not affecting existing local associations, and 
later the supreme court by rule authorized the 
district associations to adopt fee schedules, the 
approval of which by the court gives them the 
force of law, and price-cutting becomes unethical 
and subiect to penalty. 

In Ill‘nois many local associations had adopted 
schedules before the State Association assumed 
the task and helped toward uniformitv. The 
plan is now of practical assistance and is re- 
spected by judges in fixing fees. 


Publications Committee Report 


The committee on section publications, through 
Chairman R. Allan Stephens, reported the award 
of Chairman Mitchell’s prize of $25 to the As- 
sociation of the Bar of the City of New York 
for its successful campaign against personal in- 
jury racketeering. An excellent description of 
this work appeared in the December number of 
the American Bar Association Tournal. p. 991. 

The bar associations in Dallas. Los Angeles. 
and Tulsa and the Kansas City Lawyers’ Asso- 
ciation performed notable services which were 
briefly mentioned in the report. 

The Dallas series of addresses has already 
gained wide publicity and are available in a 
bound volume entitled The Dallas Bar Speaks. 
The plan adopted is available, in some form, to 
every local association, and is certain to build 
professional prestige while being educative. On 
thirty-seven Saturday forenoons in one year the 
local association met to listen to an address de- 
livered by a member who had been invited to 
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speak on some subject of general interest on 
which he was informed. 

One who may be skeptical of results so 
reached has only to spend an hour or two with 
this volume. He will be surprised to observe 
the talent disclosed and the amount of informa- 
tion conveyed. Very few of the topics had to do 
with substantive or procedural law and still fewer 
were historical. Nearly all embodied individual 
opinion on current live subjects of study. The 
series steadily increased in interest and served in 
every way to instruct, interest and integrate. In 
one of the round table discussions President D. A. 
Frank described the series at some length. 

The notable achievement of the Los Angeles 
Association was preparing a registration list of 
lawyers at least five years in practice, indicating 
their experience in thirty-nine fields of special- 
ization. This enables one who needs a lawyer to 
select one for his particular need, and notably 
permits of consultation with specially experienced 
lawyers by their colleagues whose clients’ inter- 
ests are in unfamiliar fields. The register con- 
tains, naturally, general practitioners’ names also. 

A lawyer who needs counsel in a special field 
receives from the association the names of three 
lawyers who have experience, and these three 
names are then put at the end of the list on that 
subject. This is a slight modification of the 
“experienced lawyer serv ce” which originated 
in the Illinois Bar Association as a means for 
enabling all lawyers to safely handle work in 
unfamiliar fields. The experts consulted receive 
a reasonable fee. 

The Kansas City’s Lawyers Association not- 
ably served in working out the details of a per- 
manent voters’ registration system, and also 
succeeded ‘n thwarting a movement in legislature 
to emasculate acts concerning the discipline of 
lawyers. 

The Tulsa Bar Association is credited with se- 
curing legislation which provided needed increase 
in salary for most of the judges in Oklahoma, a 
job never simple or easy. 


Voluntary State Bar Associations 


No stenographic report was made of this ses- 
sion. It was presided over by Donald C. Rogers, 
of Minneapolis, and the speakers were Mitchell 
Dawson, Chicago, chairman of the section com- 
mittee on public relations, and Frank A. R. 
Mayer, Minneapolis, who had charge of Amer- 
ican Bar Association newspaper publicity in 1937. 

Mitchell Dawson presented a strong argument 
for radio publicity to improve public relations. 
The second speaker recommended that all asso- 
ciations provide publicity experts, or at least 
member committees, to inform the public through 
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the press concerning their projects. Many law- 
yers prefer to give information to writers not 
on newspaper staffs, but these writers must ac- 
quire so far as possible the newspaper point of 
view as to method and what constitutes news. 
An organization which sets out to do something 
for the community in a spirit of self-sacrifice will 
find the press a willing ally, but men of the press, 
working under high pressure, must find usable ar- 
ticles readily obtained. 

Miss Emma E. Dillon, secretary of the New 
Jersey Association, lead a discussion of coordina- 
tion of state and local associations, publications 
and director es, central office services and meeting 
programs. Isador Lazarus, New York, lead a dis- 
cussion on what can be done about the economic 
status of the lawyer. 


Local Bar Associations 


The stenographic report of this round table 
discussion comprises forty-eight pages of legal 
cap. Henry C. Warner’s manuscript address on 
fee schedules has already been reviewed. The 
impromptu addresses were: post admission edu- 
cation, by William E. Stanley, secretary of the 
Kansas Bar Association; legal aid work, by Miss 
Beatrice A. Clephane, of Washington; ambulance 
chasing, by W. Conwell Smith, president of the 
Baltimore Bar Association. 

Raymer F. Maguire, Orlando, Fla., in his brief 
remarks as chairman said that the committee in 
charge of the program “came to the definite con- 
clusion that bar associations, like individuals, 
cannot thumb their way to success; they have 
to work for it; and must serve some definitely 
constructive purpose in the community or they 
won’t function.” There must also be work, he 
added, which gives the profession something in 
return. 

Mr. Stanley presented much data concerning 
the rapidly growing means for giving lawyers 
courses in the newer fields of law, which matter 
is now sponsored through a committee of the 
American Bar Association. 

A campaign against ambulance chasing and 
solicitation in general accomplished a good deal 
and formed the subject of Mr. W. Conwell 
Smith’s address. What was found to be a flour- 
ishing business in Baltimore was pretty well sub- 
dued when the association’s committee inves- 


tigated and prosecuted. The committee secured 
enactment of a law which made any release or 
power of attorney obtained within twenty-four 
hours of the injury voidable at the option of the 
injured person. 

Much was accomplished by obtaining from the 
police every morning a full list of persons injured 
in traffic accidents on the preceding day. Then 
to each of those listed a form letter was sent 
advising the selection of an honest lawyer, and 
requesting information as to any person solicit- 
ing employment as a lawyer. This plan has 
proved to be an efficient deterrent. The com- 
mittee realized the need for public support and 
received assistance from the city police depart- 
ment, the superintendents of hospitals, the Balti- 
more Claim Men’s Association, and other organ- 
izations. Associations in other large cities have 
available in the Baltimore experience much use- 
ful data, and are likely, on investigation, to real- 
ize a need for it. 


The Integration Round Table 


Here the reporter is confronted with twenty- 
eight pages of legal cap text. Judge Frank E. 
Atwood, Jefferson City, Mo., presided and a 
few official state bars were represented; Califor- 
nia by President Alfred L. Bartlett, Oregon by 
Robert F. Maguire, North Dakota by President 
L. J. Palda, Jr., Missouri by President Kenneth 
Teasdale, Nevada by Lester D. Summerfield, and 
Nebraska by President C. J. Campbell. 

This topic produced a long afternoon of ex- 
change of experiences in many fields. There was 
much opportunity for questions and answers. It 
was noticeable that each state bar representative 
was certain that the precise set-up in his state was 
the best. It was also noticeable that the Ne- 
braska lawyers and judges suggested in their 
looks and words the feelings of the cat that has 
just disposed of the canary. Copies of the su- 
preme court rule and decision on the bar peti- 
tion for complete integration powers were taken 
away from the meeting by virtually all who at- 
tended. 





The October, 1937, number of this Journal 
gave a full report of the integration of the 
Nebraska state bar by supreme court rule, 
which action constitutes a needed precedent. 





Bar associations, like individuals, cannot thumb their way to 
success; they have to work for it; and like all other organizations 
must serve some definitely constructive purpose in the community 
or they won’t function.—Raymer F. Maguire. 
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Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar 
Association will regularly present new items of a practical bearing on the every day 


work of state and local bar associations. 


The secretaries of all state bar associations 


constitute the committee on news reporting. Items should be submitted to one of the 
following bar executives: J. L. W. Henney (Ohio), Gilson G. Glasier (Wis.), and F. 
B. H. Spellman (Okla.). The cooperation of all bar officers, editors and committee 
members in furnishing items of interest is earnestly solicited. 


Binomial Effrontery in Iowa 


In re: Disbarment of DeCaro, 200 Iowa, 176 
is the second act of an interesting drama. The 
respondent had been absolutely disbarred by spe- 
cial court of contest. On appeal to the supreme 
court the order was modified to suspension for 
one year. DeCaro surrendered his certificate of 
admission. Within a few weeks of the expiration 
of his period of expiration, DeCaro gained ad- 
mission to practice in the same state under the 
name of William Clarke. The third act came 
with an absolute disbarment order, and reference 
to DeCaro’s conduct as “reprehensible in the 
highest degree,” and “brazen effrontery.” The 
court recommended that copies of the order be 
transmitted to the “bar associations of our sis- 
ter states.” DeCaro under any name will do 
well to avoid applying for admission in any of 
the states which subscribe to the investigation 
service afforded by the National Conference of 
Bar Examiners. But there are still states with 


admission requirements as low as Iowa’s and , 


with inadequate means for investigation of for- 
eign applicants. Such an ambitious young law- 
yer may yet succeed and make a name (as yet 
unknown) for himself, and a record as well. 





Practitioners Aid California Council 


California lawyers gave strong support to a 
constitutional amendment intended to add lawyers 
and laymen to the judicial council, which has 
been approved by the legislature and will be 
voted on in November, 1938. The bar vote was: 
Yes, 3657; No, 711. The proposal meets with 
the approval of all present members of the 
council. For a number of years a committee of 
six State Bar members have assisted the council. 
The constitutional change is based on the opinion 
that practitioner members may be more effective 
in familiarizing the public with judicial council 
activities, and also that they will serve as inter- 
preters of public opinion to the judges. Provision 
is also made in the amendment for membership 
ex officio of chairmen of the legislative judiciary 
committees. 

The California council is unique in having 


power to make rules of civil procedure not in 
conflict with statutory rules. This power per- 
mitted of a revision of superior court rules sev- 
eral years ago. The rules as first approved by 
the council were severely criticized at the next 
bar convention, the result being creation of a 
bar committee which assisted the council in 
making changes acceptable both to the council 
and to the practitioners. 





Metrical Wisdom in California 


A strong feature of the California State Bar 
program concerning legal education is the provi- 
sion recently enacted for interim examinations of 
students in unapproved law schools. In a dis- 
cussion of this humanitarian proposal Mr. 
Charles A. Beardsley asked, “Shall we break the 
sad news at an earlier date?” The rhythm of this 
query stimulated Mr. Vinton A. Holbrook to 
produce the following stanza: 

If a boy is a wonderful football star, 

But never could possibly pass the bar, 

If he hasn’t the goods (though by no means 

a dunce), 

If we must break his heart, let us do it at once. 

Why lengthen his pain through a four-year 

wait ? 

Let us break the sad news at an earlier date. 





Ransom on Bar Organization 


The American Bar Association by-laws (art. 2, 
sec. 5) provide for group membership; this is to 
be accomplished by a local or state association 
paying dues for all its members, the amount to 
be determined by the board of governors on an 
equitable basis. The mutual advantages of such 
membership were stressed by William L. Ran- 
som in an address delivered at the convention of 
the Federation of Bar Associations of Western 
New York (N. Y.S. B.A. Bulletin, Dec., 1937). 

The address canvassed very thoroughly the 
possible improvements in the structure of the 
State Association. Local bar associations north 
of the metropolis are federated, but are given 
only a pitiful share of state association manage- 
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ment. The speaker’s recommendation was that 
the federations be permitted to elect one or more 
of their three representatives on the state bar’s 
executive committee. Further, “I see no reason 
why local and regional associations should not 
ultimately become autonomous units of the state 
association, with one membership and one set 
of basic dues.” 

As chairman of the state bar’s committee to 
cooperate with the American Bar Association and 
the local and federated bodies in the state, Mr. 
Ransom has a job for which he is ideally equip- 
ped. His address shows clearly a reluctance on 
the part of many lawyers to cooperate with any 
others. The State Association has only about 
nineteen percent of the registered bar of the 
state. The speaker recommends increased serv- 
ice in return for dues, and an organization more 
representative of the profession, but also depre- 
cates “too much machinery in bar organization, 
in the interests of a supposed democracy of con- 
trol,” which “may take too much time and effort 
to operate, and so may break down of its own 
weight, or else pass into the hands of those who 
have time and persistent ambition, but hardly the 
qualifications for disinterested and broad-gauge 
leadership.” 

These are words of wisdom. It is desirable 
that as many individual members as possible be 
given some form of activity, but this is not to 
be achieved by creating a large number of com- 
mittees with an army of members. There is room 
on any active committee for only a few members. 
On the other hand the section system automat- 
ically appoints members to work they are in- 
terested in, and presumably qualified for, and 
sections are strengthened by large membership, 
and actually relieve the parent organization of 
much complexity of interests. 

In the art or science of organization lies the 
key to all associational accomplishment whether 
the organization be one of a sewing society 
or of a state or its army. 





Discipline in Medical Profession 


The method of dealing with complaints against 
doctors is described in a letter to the Editor 
written by Secretary Olin West, M.D., of the 
American Medical Association. First, as to dis- 
tribution of powers; the county associations are 
the component units, and through their delegates 
the state associations manage their affairs, mem- 
bership being identical in both. The national 
association, like that of the legal profession, has 
a voluntary membership, and leaves to the local 
and state bodies virtually complete autonomy. 


“In most instances the by-laws of county med- 
ical societies provide for a board of censors, but 
in some instances the body whose duty it is to 
deal with questions of ethics and discipline may 
be known by some other name. The board of 
censors, or a similar official body, is charged 
with the duty of examining applications for mem- 
bership, investigating complaints that may be 
registered against members, and conducting hear- 
ings that may be held when specific charges have 
been brought. Generally speaking the board of 
censors, or a similar body, is required, after an 
investigation has been made, to submit reports 
to the general membership of the society at a 
regular meeting, and offer recommendations. 
Provision is made for appeal to the council of 
the state association after judgment has been 
passed by the county society.” 





Proposal for Bar President’s Cabinet 


In a number of jurisdictions where state bar 
associations are handicapped by insufficient fi- 
nances it has been found difficult to get the 
executive committee or governing board together 
more than once or twice during the year besides 
the session at the time of the annual meeting. 
There are still state associations where the only 
meeting of the board is at the time of the annual 
convention. There should therefore be some in- 
terest in the proposal of retiring president Ken- 
neth Teasdale of the Missouri Bar Association 
contained in his recent annual address, for a 
president’s cabinet which could be appointed 
mainly from a single locality. Mr. Teasdale 
said: 

“The Executive Committee is organized to rep- 
resent all localities fairly. This scheme, excel- 
lent geographically, is a failure as a matter of 
administration. It is impossible to assemble the 
committee to consider anything but the most 
important matters. As a result, meetings are 
rare. Consideration of topics through the mails 
is, at best, only a method of formal approval 
where constitutionally necessary. Obviously, little 
interchange of views is possible, and no joint 
deliberation can be had. I think the executive 
committee either must have a budget for ex- 
penses of meetings, or be differently organized as 
to districts. Even a budget would not eliminate 
the feature of sacrifice of time by members 
coming, some of them across the entire state to 
attend meetings. 

“Why not have the president appoint a cabi- 
net for whose actions he would be responsible? 
Its members would form a sort of an ‘executive 
committee’. They could assist the president and 
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deliberate over and discuss with him various 
questions of policy. The gravest and most im- 
portant matters which could not await the an- 
nual convention could be considered by the ex- 
ecutive committee. All other matters could be 
handled by the executive committee or ‘cabinet’. 
Its members could be fairly well localized so as 
to be able to assemble frequently and on short 
notice.” 





Legal and Medical Professions Compared 


A lawyer’s interest must be awakened when he 
learns that the American Medical Association has 
more than three times as many members as the 
American Bar Association. In the medical pro- 
fession the unit of organization is the county so- 
ciety, to which members pay annual dues of ten 
dollars. The state society is financed from this 
fund and managed by a council made up of dele- 
gates from locals, on the basis of one delegate 
for every twenty members. The national asso- 
ciation is managed by delegates chosen by the 
state societies. Every local member is a member 
of the state and national bodies. To receive the 
Journal of the Medical Association he pays an 
additional seven dollars. Coordination is inherent 
in this simple system and it has vastly increased 
professional enrollment and finances. 

Commenting on these facts the editor of the 
Boston Bar Association Bulletin says that Massa- 
chusetts doctors pay dues amounting to $51,000. 
In the same number of the Bulletin (Oct., 1937) 
one reads that the Boston Bar Association has 
fewer members than ten years ago and its income 
is such “that the Association is today unable to 
extend its work.” 

Local bar associations in the larger cities usu- 
ally receive sufficient income by virtue of the 
services rendered to members through a library 
and other facilities. For the state bars a mod- 
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erate annual fee suffices when all lawyers are 
required to contribute. In this respect the legal 
profession has an advantage because adherence 
by doctors is necessarily voluntary. The great 
present need of the American Bar Assocation is 
increased membership and the services it renders 
justify the expectation that it will before long 
compare more favorably with the American Medi- 
cal Association. 





State bar association officials who are con- 
tinually faced with the problem of increasing their 
membership should consult Missouri. The annual 
report of Secretary James H. Potter of that state 
bar association shows a steady increase in mem- 
bership in each of the past ten years and an 
approximate doubling of the total since 1931. 
Present membership is approximately 3100 or 
56 percent of the number of lawyers given to 
the state by the 1930 census. 


* * * 


A committee of the Cincinnati Bar Association, 
headed by Mr. Froome Morris, is studying jury 
selection because of the preponderance of women 
on jurors, and complaints concerning the quality 
of jurors generally. The nation heard of the 
plethora of women jurors in Cincinnati when 
twelve of them convicted a woman respondent 
of murder. Hamilton County has the key-number 
system of juror selection, whch affords an abun- 
dance of good material. All that is necessary is 
for the commissioners to select the best ten or 
fifteen percent of those examined, and for the 
judges to refuse to excuse shirkers. Men fre- 
quently seek escape, and Cincinnati judges have 
accommodated them so freely that the women, 
who are proud and eager to serve, are in the 
majority. This gums up the advocate’s game, to 
use an archaic expression. 
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